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FOREWORD 


In this issue of the Law Forum, we continue the symposium, the first 
part of which appeared in the Winter, 1955 issue, on “Current Real Estate 
Problems.” As was said in the Foreword to the Winter, 1955 issue, “the law 
of land must be responsive to the needs of the modern world and here lies 
a challenge to every lawyer who deals in the realm of real estate.” 

The first part of this symposium—‘“Current Real Estate Problems (1)”— 
contained articles on “Sale and Leaseback Transactions,” “Land Trusts,” 
“Shopping Centers—The Role of the Lawyer,” and “Restrictive Covenants.” 
All of these articles were illustrative of the fact that, although further de- 
velopments are needed, the law of real property has been responsive to “the 
needs of the modern world.” This is equally true of the articles appearing in 
this issue of the Law Forum. 

The first article in this symposium on “Current Real Estate Problems 
(II)” is concerned with “Sale of Corporate Real Estate.” This article con- 
tains an examination of the various methods of sale, the tax consequences 
resulting from the sale of corporate real estate, and certain legal problems 
peculiar to the sale of real estate owned by a corporation. 

In the second article in this symposium—‘Co-operative Apartments and 
Town Houses”—an analysis is made of the advantages and disadvantages of 
this type of housing, the various legal entities used for co-operative housing, 
the methods of financing such projects, and some of the more specialized 
legal problems existing in this field, such as securities regulations and the en- 
forceability of restrictions and covenants. This article also includes an ap- 
pendix of some of the legal forms which have been used in connection with 
the development of co-operative housing projects. 

“Joint Tenancies Today,” the third article here presented, provides an 
intensive examination of the problems which must be considered in connec- 
tion with the current use of this type of estate. This examination includes 
a consideration of the various tax consequences resulting from the use of this 
estate, the technical nature of the estate, the Illinois statutory estate, and 
problems of severance. 

The fourth article, “Unfreezing Land Titles,” contains a survey of some 
of the defects which may “freeze” a title and of the methods which may be 
used in Illinois to restore merchantability. Such methods for “unfreezing” 
titles include suits to quiet title and remove a cloud, partition suits, actions 
under section 50 of the Illinois Chancery Act, declaratory judgment pro- 
ceedings, creation of a new chain of title through a tax deed, and curative 
acts and statutes of limitation. 

At this time the Editor would like to express his appreciation to John 
E. Cribbet, Professor of Law at the University of Illinois, who for the past 
seven years served with distinction as Editor of the Law Forum. The service 
that the Law Forum has rendered to the Illinois bar has been due in large 








measure to Mr. Cribbet and to his work as Editor of the Law Forum. This 
policy and goal of service to the bar will be maintained and continued in 
the future. 

WitiiaM M. LEewers 

Editor, Law Forum 





SALE OF CORPORATE REAL ESTATE 
BY MAX BLOOMSTEIN, JR.* 


INTRODUCTION 


THE SALE OF REAL ESTATE owned by a corporation involves prob- 
lems so closely intertwined with income tax consequences as to require a 
thorough examination of the tax considerations before any step is taken 
either to negotiate the sale or to prepare the contract. The terminology 
employed moves quickly into the tax field, and, after fifteen years of there- 
tofore unprecedented tax rates both for individuals and for corporations, 
it is elemental to say that the advantages of an otherwise desirable sale may 
easily be lost by the tax consequences thereof. Technically, “sales” include 
exchanges, and under the tax law a dissolution of the corporation is treated 
as an exchange of the stock for the assets received in liquidation. There- 
fore, such exchanges will be discussed herein as well as sales in the ordinary 
sense. 

Practical considerations will control methods in a large number of 
instances, and the most careful tax planning may not be feasible for any 
of a variety of reasons. Nevertheless, the first step when sale is contemplated 
should be an analysis of the consequences of sale to determine available 
alternatives. 

Preliminary analysis of tax aspects requires an accurate and careful deter- 
mination of the adjusted basis of the real estate in the hands of the cor- 
poration compared to the anticipated consideration to be received for the 
real estate sold, to determine whether gain or loss will ensue, and the amount 
thereof, followed by an analysis of the tax consequences of either gain or 
loss to the corporation. 

Next, the shareholdings must be ascertained and the adjusted basis of 
the stock in the hands of the shareholders determined, with resulting gain 
or loss compared to the estimated liquidation proceeds after dissolution and 
sale of the real estate. It may be that some shareholders would have vio- 
lently different tax situations and tax consequences from others, which 
could prevent unanimity of action. 

Counsel must then consider the elements of certainty. Will the sale be 
lost if the corporation is first dissolved before the purchaser is firmly bound? 
Will the shareholder group be able to deliver a merchantable title after 
dissolution of the corporation? Does the corporation have other assets or 
other business interests which must be continued after the dissolution? Will 
the purchaser’s time elements permit a sufficient delay in making and clos- 
ing the contract to enable the necessary steps to be taken? Can any fore- 
seeable tax advantage in terms of net dollars saved outweigh these risks? 


* MAX BLOOMSTEIN, JR. Ph.B. 1927; J.D. 1929, University of Chicago; 
partner in firm of Johnston, Thompson, Raymond, Mayer and Jenner. 
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Only on the basis of such an analysis should a particular method or course 
be recommended. 

In the normal situation, the tax problem is presented by the “double tax” 
inherent in the corporate system of taxation under the federal revenue laws. 
Corporations dispose of their real estate for a variety of reasons, but the 
most frequently found is that an increment in value presents an opportunity 
of profit more to be desired than the retention of the asset. If the property 
is improved with buildings and equipment, the basis for determining gain 
or loss will be adjusted to reflect depreciation allowed or allowable. The 
gain on the sale, measured by the difference between the adjusted basis and 
the consideration received will be taxed to the corporation. If the dollars 
left over after the payment of the tax are to be distributed to the share- 
holders as a dividend, there will be another tax at ordinary rates to the 
extent of the corporation’s earnings and profits. In the alternative, the dis- 
tribution of the funds in partial or complete liquidation and dissolution of 
the corporation may result in a tax to the shareholders. By either route, the 
shareholders receive fewer tax-paid dollars than would be the case if one 
of the taxes could be eliminated. 

The effort to eliminate the “double tax” has had a troublesome history, 
with many litigated cases, a number of them requiring decision in the 
Supreme Court of the United States. If certainty is to be desired in the 
imposition of federal taxes, this is surely an area in which certainty has been 
lacking. The elimination of one tax was most frequently attempted to be 
accomplished by a dissolution of the corporation and distribution of its 
assets to its shareholders, followed by a sale of such assets to the ultimate 
purchaser. The problem always was how best to arrange the transaction 
to avoid imputation to the corporation of the sale ultimately made by the 
shareholders. Separating form from substance was difficult because the 
courts themselves were uncertain. 

The judicial emphasis on substance over form reached a high point in 
Gregory v. Helvering,? from which it spread to every other field of tax 
law, reaching a climax in this area in Commissioner v. Court Holding Co.8 
The impact of the Court Holding Co. case was widely felt and much has 
been written about it. Prior to that decision, a number of cases had imputed 


1 Any amount received in excess of earnings and profits will be applied in reduc- 
tion of the shareholder’s basis for stock. INt. Rev. Cope or 1954, § 301(c) (2). 

2293 U.S. 465, 55 Sup. Cr. 266 (1935). 

3324 US. 331, 65 Sup. Ct. 707 (1945). 

*E.g., Note, Taxing Corporate Liquidations: The Problem of Commissioner v. 
Court Holding Co., 63 Harv. L. Rev. 484 (1950); Cary, The Effect of Taxation on 
Selling Out a Corporate Business for Cash, 45 Inu. L. Rev. 423, and n. 1 (1950); Mintz, 
Recent Developments Under the Court Holding Co. and Cumberland Public Service 
Co. Cases Sale of Assets or Stock, N.Y.U. 11th Inst. on Fep. Tax. 873 (1953); Note, 
The Court Holding Company Enigma—New Treatment for an Old Problem, 23 Geo. 
Wasu. L. REv. 701 (1955); Emery, Liquidating Distributions by Corporations Preceding 
Sale of Assets, 27 Taxes 1057 (1949). 
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the sale to the corporation where there was a connecting link upon which 
to bottom the result, such as negotiations by corporate officers, improper 
liquidation procedure, appointment of trustees in liquidation by the cor- 
poration rather than the shareholders, or any other means by which the 
persons who in fact negotiated and made the sale were held to be the agents 
of the corporation. 

The history of this litigation has been developed elsewhere. A simple 
summary will suffice here. Where officers or shareholders of a closely held 
corporation had negotiated a sale of assets, or such sale appeared in the 
offing, it was always difficult to ascertain whether they were acting for 
themselves as shareholders or for the corporation. Each case had a way 
of emphasizing some fact believed to be significant and there were cases 
in the Tax Court and in the courts of appeal imputing the sale to the cor- 
poration well prior to Court Holding Co.® In that case the tax problem 
was not considered until negotiations on behalf of the corporation had been 
entered into, the terms and conditions of the sale agreed upon, and a de- 
posit made. When the parties met to prepare the written agreement, counsel 
for the corporation advised against the sale because of the tax to the cor- 
poration. On the next day, the corporation distributed all of its assets in a 
complete liquidation and all outstanding stock was surrendered. The share- 
holders thereupon entered into a written agreement with the same purchaser 
on substantially the same terms, and the deposit previously paid to the cor- 
poration was credited on account of the purchase price. The Tax Court 
held that the corporation had made the sale, notwithstanding the formalities, 
and taxed the gain to the corporation. Its decision was affirmed by the Su- 
preme Court. The opinion contains the familiar language in tax cases em- 
phasizing the substance rather than the form, saying “. .. A sale by one 
person cannot be transformed for tax purposes into a sale by another by 
using the latter as a conduit through which to pass title.” 7 

Although many lawyers felt that Court Holding Co. was rightly de- 
cided on its facts but did not preclude a successful negotiation and sale on 
behalf of shareholders, the decision materially strengthened the government’s 
hand and litigation continued apace. If certainty was desired, Court Hold- 
ing Co. had not furnished the guide. 

Some clarification was felt to have been achieved five years later when 
the Supreme Court affirmed a Court of Claims decision in United States v. 
Cumberland Public Service Co.8 Shareholders of the corporation had offered 
to sell their stock, which the purchaser refused but countered with an offer 
to purchase assets. On advice of its own accountants, the company’s officers 


5 E.g., Cary, supra note 4. 

6 Commissioner v. Court Holding Co., supra note 3. 
TId. at 334, 65 Sup. Ct. at 708. 

§ 338 US. 451, 70 Sup. Ct. 280 (1950). 
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rejected the offer because of the capital gains tax. Thereupon the share- 
holders offered to acquire the assets and sell them at an agreed price, which 
offer was accepted. The Court of Claims found for the taxpayer, laying 
emphasis on the fact that there never was any intention by the corporation 
to make the sale. In affirming, the Supreme Court refused to accept the 
“conduit theory,” recognized the validity of the tax avoidance motives of 
the shareholders, and said “. . . while the distinction between sales by a 
corporation as compared with distribution in kind followed by shareholder 
sales may be particularly shadowy and artificial when the corporation is 
closely held, Congress has chosen to recognize such a distinction for tax 
purposes.” ® 

If Court Holding Company was the maximum of the government 
strength at one end and Cumberland Public Service furnished a pattern for 
the taxpayer at the other, many situations of closely held corporations con- 
tinued to fall somewhere in between. The circumstances of the business 
world are such that when a corporation approaches the determination to 
dispose of its real estate, its executive officers do not always remember what 
hat they are wearing. Even counsel without experience in the tax field may 
be caught unaware, and the dollar penalties are often heavy. The devices 
employed to reach the fine line of certainty of future sale before dissolving 
the corporation and yet prevent any trace of negotiation on behalf of the 
corporation, forced continued litigation without developing any real clarity 
or certainty. 

The first attempt to correct the inequities inherent in this “trap for the 
unwary” by legislation was contained in the Revenue Revision Act of 1948,!° 
which originated in the House of Representatives and died in the Finance 
Committee of the Senate. It provided substantially for non-recognition of 
gain or loss on a sale of property by a corporation upon compliance with 
the requirements of a written plan of complete liquidation, the Commis- 
sioner to be notified within thirty days after its adoption, and the plan to 
be completed within twelve months. A substantially similar provision was 
included in the Reed-Camp Bill of 1951,!1 which was never referred out of 
the Ways and Means Committee. The purported relief was finally included 
in the Internal Revenue Code of 1954, section 337, providing for non- 
recognition of gain on sales by a corporation liquidated in compliance with 
the provisions of section 337.1? 

Whether the desired certainty has finally been achieved remains to be 
illuminated by future decisions, but the tax considerations inherent in cor- 
porate sales involving liquidations have been substantially simplified. There 


91d. at 454-455, 70 Sup. Ct. at 282. 

10 H.R. Rep. No. 6712, 80th Cong., 2d Sess. (1948). 
11 H.R. Rep. No. 4775, 82d Cong., Ist Sess. (1951). 
12 See discussion of section 337 at p. 14 infra. 
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remain, however, situations in which compliance with the new Code is im- 
possible or impractical, and for such situations the various methods of sale 
of corporate real estate must be considered and are here discussed. 


VARIOUS METHODS OF SALE 
Sale by Corporation 


Where the proposed sale results in a minimal gain or in a loss which 
may be absorbed against other income, or where none of the alternative 
methods of sale are acceptable to the purchaser or are feasible from the 
practical point of view, the corporation will proceed with the transaction 
in the ordinary manner upon the business judgment of its officers or the 
authority of its board of directors, and possibly with appropriate ratification 
by its shareholders. 

Where a substantial gain to the corporation will be realized, the real 
estate is a principal asset of the corporation, the controlling shareholders 
have a substantial unanimity of purpose, and the purchaser does not object, 
other alternatives may be used. 


Dissolution of Corporation Followed by Sale of Real Estate 


The most serious limitation on the use of this method is the risk of 
losing the purchase after the shareholders have incurred the tax resulting 
from the dissolution of the corporation. If the sale is not to be imputed 
to the corporation (assuming for any reason that section 337 of the Internal 
Revenue Code of 1954 is not available), negotiations prior to the liquida- 
tion must be conducted with the greatest of care. Unless there is a strong 
desire to purchase the property, the purchaser may not stand still for the 
necessary mechanics. 

Other limitations on the availability of this choice include: 


(1) A dissident minority shareholder can inject a serious fly in the oint- 
ment, since the shareholders anticipate a sale immediately following the 
dissolution, and unanimous consent is necessary. 

(2) If the corporation is conducting a going business and such busi- 
ness is to be continued after the dissolution, either as a proprietorship or as 
a partnership, the change-over in form must be considered and its practicality 
determined. The existence of mortgage liens, funded debt, and contingent 
liabilities may all impair or prevent an expeditious liquidation. Shareholders 
may not wish to assume such obligations, and tax transferee liability to the 
extent of the assets received is imposed by the Internal Revenue Code upon 
all shareholders. Moreover, under the Illinois Business Corporations Act a 
certificate that all debts have been paid or provided for is a condition 
precedent to voluntary articles of dissolution; !* unless such obligations have 


18 Tit. Rev. Srat. c. 32, § 157.80 (1955). 
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in fact been discharged, the shareholders will become jointly and severally 
liable. Future and contingent liabilities present a difficult problem and share- 
holders may not wish to incur such liability. 

(3) Title must be conveyed to the shareholders but remain merchant- 
able for the subsequent sale. Each shareholder must be able to deliver a 
clear title on his own behalf, and must be free of judgment liens, divorces, 
bankruptcies, and other impairments of title. Wives must join in the con- 
veyance. To minimize some of these problems, an agent, nominee, or trustee 
for the shareholders is often selected, and title held in a land trust for the 
benefit of the shareholders. Care must be taken that such trustee or agent 
is in fact selected by the shareholders themselves and is not a trustee or 
agent in liquidation for the corporation. 


If these limitations are overcome, then when debts have been paid or 
provided for and all of the remaining assets of the corporation including 
its real estate are distributed to or upon the order of its shareholders pro 
rata in consideration of the surrender for cancellation of all of their shares, 
the shareholders may proceed with the sale. 

If the sale is made and closed, the shareholders will be liable for a single 
tax measured by the difference between the fair market value of the prop- 
erty received by them in liquidation of the corporation and the adjusted 
basis of their shares of stock. No gain will have been realized by the cor- 
poration, and, since the sale presumably establishes the fair value of the 
property, there will be neither gain nor loss on the sale itself. 


Sale of Real Estate Followed by Dissolution of the Corporation 


This method applies essentially to situations (a) where the tax conse- 
quences of the sale of the real estate are not prejudicial to the corporation, 
or (b) where there is a substantial appreciation in value over the adjusted 
basis and the benefits of section 337 are sought, provided the corporation 
has previously adopted a plan of complete liquidation.1* 

The negotiations may be conducted in the normal manner by the ap- 
propriate officers, approved by the directors of the corporation, and ratified 
by shareholders where required under appropriate state law. In short, 
the corporation can make the sale without adverse tax consequences if it 
is in the process of complete liquidation as provided in the Internal Revenue 
Code of 1954, section 337. 

If the real estate to be sold is encumbered with a mortgage obligation, 
provision should be made in the contract with respect to its disposition by 
prepayment out of the proceeds of sale, or by conveyance subject to the 
mortgage. In any of these events, payment of the indebtedness will have 


14See discussion of section 337 at p. 14 infra. 
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been provided for within the meaning of the requirements for corporate 
dissolution. 

When the sale is closed care should be taken to avoid continuing lia- 
bilities under the sale contract. If such cannot be avoided, every effort 
should be made to fix their amounts so that they may be provided for in 
the liquidation. 

If it be assumed that the sale followed by dissolution will not be within 
the requirements of section 337, where adoption of the plan of liquidation 
must precede the sale, then the gain or loss on the sale of the real estate will 
be recognized to the corporation, but no gain or loss will be recognized 
to the corporation by reason of the distribution of the proceeds of the sale 
or of any other assets to the shareholders in complete or partial liquidation. 
The regulations have so provided for many years? and similar provision 
is now in the Code.'® For such general liquidations there is no time limita- 
tion, but decisions under prior law have held that where the activities of 
a corporation in liquidation are consistent with the statute, a series of 
distributions leading to final liquidation of the corporation, although ex- 
tending over a number of years, are considered liquidating and not ordi- 
nary dividends.17 

The language of section 392(a) contains an implication that every 
liquidation must have a plan if part II of subchapter C of the 1954 Code 
is to be applicable.18 A simple recital in the corporate minutes adopting 
the plan should be adequate. Counsel should prepare a checklist of relevant 
practical and tax considerations in winding up the affairs of the corpora- 
tion, making distribution of the remaining assets, and completing the liqui- 
dation and dissolution. The articles of dissolution should be filed, all out- 
standing shares of stock surrendered, cancelled, and returned to the stock 
certificate book, and any questions of transferee liability determined. 
Within thirty days after the adoption of the plan, information return 
Form 966 must be filed with the Commissioner together with a copy of the 
plan or resolution,!®* and determination should be made whether a request 
for prompt assessment is desirable for the purpose of shortening the statute 
of limitations to eighteen months. 


Shareholders Contracts 
In the era which preceded the Cumberland Public Service Co. case 


15 See U.S. Treas. Reg. 111, § 29.22(a)-20 (1943). 

16 Int, Rev. Cope or 1954, § 336. 

177. etts v. Commissioner, 84 F.2d 760 (9th. Cir. 1936); Florence M. Quinn, 35 
B.T.A. 412 (1937). 

18 “Except as otherwise provided in this subchapter, part II shall apply with respect 
to a plan of liquidation only if the first distribution in pursuance of such plan occurs 
on or after June 22, 1954... .” Int. Rev. Cope or 1954, § 392(a). 


188 INT, Rev. Cope oF 1954, § 6043. 
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when corporations refused to sell their real estate or other assets which had 
so appreciated in value as to result in substantial gains, purchasers eager 
enough to the acquire the property and willing to accept some risks in so 
doing sought out shareholders through whom it was desired to acquire 
either the property or control of it. Such situations usually involve arrange- 
ments with all of the shareholders, a feasible approach when the shares are 
closely held and the shareholders have a unanimity of purpose. In a some- 
what lesser number of instances, buyers are willing to acquire two-thirds 
or more of the outstanding shares and take on the additional problems in- 
herent in having outstanding a dissident minority. 

Where unified action can be had on behalf of all shareholders, transac- 
tions follow one of two general patterns: (a) sale of all of the stock, with 
the purchaser assuming the responsibility of future operation or liquidation 
of the corporation; or (b) agreements by shareholders to cause the corpora- 
tion to convey the desired property to the shareholders or their representa- 
tives, following which it is sold and conveyed to the purchaser. 

Sellers are usually willing to dispose of their shares at a price satisfactory 
to them, resulting in capital gains treatment for their profit, provided that 
they do not incur obligations serious enough to outweigh the advantages. 
From the purchaser’s point of view, acquisition of all of the shares leaves 
the purchaser with the risks (a) that if immediate liquidation ensues, a gain 
on the sale of the real estate may be imputed to the corporation, (b) that 
the contingent liabilities which may have been incurred by the corporation 
from its inception, such as restrictive contracts, income tax deficiencies, tort 
liabilities, and prospective litigation will be disclosed later, (c) that if the 
purchaser is a corporation, the basic problems inherent in the Kimbell- 
Diamond doctrine,!® now incorporated in section 334(b)(2), of the 1954 
Code, may be undesirable, or (d) that if there are accumulated earnings and 
profits, the buyer inherits the possible dividend problems in getting money 
out of the corporation. Some of these risks may be minimized by war- 
ranties of the seller shareholders, but frequently not to the complete satis- 
faction of anyone; and where more than one seller is involved, the joint 
and several character of such warranties may create problems between them 
in proportion to the size of their holdings. 

Where more than two-thirds but less than all of the shareholders can 
be marshaled for concerted action (and a remarkable number of supposedly 
closely-held corporations have scattered shares outstanding), there will be 
added to the above problems the risks inherent in the fiduciary relationship 
which a controlling majority may sometimes hold toward the minority, and 


19 Under the decision in Kimbell-Diamond Milling Co., 14 T.C. 74 (1950), aff'd 
per curiam, 187 F.2d 718 (5th Cir. 1951), cert. denied, 342 U.S. 827, 72 Sup. Ct. 50 
(1951), the basis for assets received by a parent corporation upon liquidation of a 
subsidiary corporation may be the cost of the subsidiary’s stock to the parent. See dis- 
cussion of the Kimbell-Diamond rule at p. 11 infra. 
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the inability to “freeze out” such minority interests except by subsequent 
acquisition or ultimate liquidation. 

If the buyer insists on purchasing assets, a controlling majority or all 
of the shareholders may enter into an agreement under which they bind 
themselves to cause the desired property to be conveyed to them, either by 
causing the corporation to be liquidated and dissolved, or otherwise, and 
that when so received by them they will sell it to the purchaser at the price 
and upon the terms and conditions set forth in the agreement. 

Such contracts are predicated upon the right of the shareholders to 
make a valid contract for the sale of property which they do not own and 
to which they do not have a legal or equitable title, if they have a reason- 
able prospect of obtaining the required title before the date set for the con- 
veyance.”” A shareholder in a corporation owning the title to real estate 
has no legal or equitable title to the corporation’s property,” but the requi- 
site majority controlling a liquidation has a reasonable prospect of obtain- 
ing such title, and there appears to be no inhibition against their agreeing 
to do so. 

A special problem lies in the distribution of the real estate on liquida- 
tion where there are minority shareholders who are not parties to the sale 
agreement and whose interest cannot be acquired. Upon liquidation of the 
corporation they are entitled to a pro rata undivided interest in all of the 
corporate property,” and a partition suit, with its attendant delays and 
economic risks, may be required to perfect title to the real estate in a form 
available for conveyance. 

We will turn now to a closer analysis of specific tax consequences of 
the available alternatives just discussed. 


TAX CONSEQUENCES 


Character of Gain or Loss 


The determination of gain or loss on the sale of property by any tax- 
payer is defined by the Internal Revenue Code.” Gain is the excess of the 
amount realized from the sale or other disposition over the adjusted basis, 
and loss is the excess of the adjusted basis over the amount realized. 

The amount realized is the sum of any money received plus the fair 
market value of property other than money received. 

The resulting gain or loss will be ordinary or capital depending upon 
the character of the asset at the time of sale in the hands of the seller. The 


20 Howell Turpentine Co. v. Commissioner, 162 F.2d 319 (Sth Cir. 1947). 

21 Cummings v. People, 211 Ill. 392, 71 N.E. 1031 (1904); see 11 FietcHer, Cycto- 
PEDIA OF THE LAW oF Private Corporations § 5100 (rev. perm. ed. 1932). 

2216 FLETCHER, CYCLOPEDIA OF THE LAW oF PrivaTE Corporations § 8224 and cases 
cited (repl. 1942). 
23 Int. Rev. Cope or 1954, § 1001. 
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Code ** defines capital assets in negative terms as including all property held 
by the taxpayer whether or not connected with his trade or business, but 
excluding, among other things: 


(1) stock in trade or inventory of the taxpayer, or property held pri- 
marily for sale to customers in the ordinary course of his trade or 
business; 

(2) depreciable property used in his trade or business, or real property 
used in his trade or business; and 

(3) accounts or notes receivable acquired in the ordinary course of 
trade or business for services rendered or from the sale of property 
described in (1) above. 


In determining which gains or losses are to be treated as capital gains 
or losses, there are also certain special rules contained in part IV of sub- 
chapter P of the 1954 Code, of which rules only two appear applicable here. 

First, special treatment is accorded to property used in the trade or 
business which is subject to the allowance for depreciation and held for 
more than six months and to real property used in the trade or business, if 
such property is not (a) of a kind properly includible in inventory, or (b) 
property held by the taxpayer primarily for sale to customers in the ordinary 
course of his trade or business. If gains from the sale of such property ex- 
ceed losses from the sale of such property, the net gain is treated as gain 
from the sale of capital assets held for more than six months. However, if 
losses from the sale of such property exceed the gains, the net loss is treated 
as ordinary loss.?5 

Second, if a portion of the gain from the sale or exchange of property 
results from the fact that the adjusted basis is less than it would have been 
as a result of the special allowance for amortization of emergency facilities, 
the gain to that extent is treated as a gain from the sale of property which is 
neither a capital asset nor property used in the trade or business.?¢ 


Basis 


Ordinarily the basis of property is its cost, and the adjusted basis for 
determining the gain or loss from sale is cost plus capital additions and 
minus amounts properly chargeable to capital account for which deductions 
have been taken by the taxpayer in determining taxable income for the 
current or prior years, such as for exhaustion, wear and tear, obsolescence, 
amortization, and depletion (but not less than the amount allowable under 
current or prior income tax laws).27 Where property has been acquired by 


21d. § 1221. 
25 Id. § 1231. 
26 Id. § 1238. 
27 Id, §§ 1012, 1016. 
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a corporation by any means other than purchase, its predecessor’s basis may 
be involved and careful verification of its adjusted basis for determining 
gain or loss is vital. 

Under the 1939 Code, all the basis rules were collected in section 113. 
All of them do not appear in subchapter O of the 1954 Code, but are spread 
throughout subchapters C and K as well. Subchapter C deals with corporate 
reorganizations, liquidations, and distributions, while subchapter K deals 
with partnerships. 

There is one important situation where the basis of property held by 
a corporation requires special attention. This is the case where a parent has 
obtained property through the liquidation of a subsidiary. The liquidation 
of a subsidiary by a parent is still a non-taxable transaction with a carried- 
over basis under section 332. The basis which is carried over is ordinarily 
the basis of the asset to the subsidiary. A change which has been made is 
found in section 334(b)(1) and (2). This section permits the parent in a 
tax-free liquidation to use as its basis for the assets received in the liquida- 
tion, its cost of the subsidiary’s stock rather than the subsidiary’s basis of the 
assets. This new provision results from the Kimbell-Diamond Milling Co. 
case,?8 in which it was held that if the stock of a corporation is purchased 
with the intention of acquiring its assets, then the intermediate stock acquisi- 
tion and liquidation is ignored and the transaction is treated as a purchase of 
assets with the consequent use for basis purposes of the cost of the stock as 
the cost basis for the assets. Section 334(b)(2) removes the factor of sub- 
jective intent. It provides that if a corporation purchased eighty per cent 
of the stock of another corporation within a period of not more than twelve 
months, and a plan of liquidation is adopted not more than two years after 
such purchase, then the basis of the property received in liquidation of the 
newly acquired subsidiary will be the same as the basis of the stock. It 
should be noted that the corporation has two years to decide whether or not 
to liquidate and, by waiting longer than this, can obtain the carried-over 
basis of the assets of the subsidiary. 

The basis of property in the hands of individual shareholders after 
liquidation will be its fair market value at the time of liquidation (section 
1001(b)). This ordinary liquidation by a corporation which results in a 
distribution of its assets to the shareholders is still a taxable exchange under 
section 331. The 1954 Code has effected no change of significance here. 

There is one adjustment to basis which is new under the 1954 Code, 
which will affect both the buyer and the seller of realty. This adjustment 
involves the apportionment of real property taxes under section 164(d). 
Section 164(d) states that if real property is sold during the real property 
tax year, then that part of the tax which is accrued up to the date of sale 


2814 T.C. 74 (1950), aff'd per curiam, 187 F.2d 718 (5th Cir. 1951), cert. denied, 
342 U.S. 827, 72 Sup. Ct. 50 (1951). 
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shall be treated as imposed on the seller and the tax for the remainder of 
the year shall be treated as a tax imposed on the purchaser. The significance 
of this tax accounting device with respect to the basis provisions is seen in 
the final sentence of section 1012 which defines the basis of property. It 
states that “the cost of real property shall not include any amount in respect 
of real property taxes which are treated under Section 164(d) as imposed 
on the taxpayer.” 


General Effect of Complete Liquidation of the Corporation 


The general rule applicable to gain or loss in corporate liquidations 
contains the familiar language that distributions in complete liquidation of 
a corporation, or distributions in partial liquidation if one of a series made in 
redemption of all of the stock pursuant to a plan, are treated as being in 
payment in exchange for the stock.?® Partial liquidations are defined as being 
one of a series of distributions in redemption of all of the stock pursuant to 
a plan or in redemption of a part of the stock pursuant to a plan and occurr- 
ing within the taxable year in which the plan is adopted or within the suc- 
ceeding taxable year.*® 

The amount of gain or loss as to the shareholders is determined as with 
any other sale or exchange and is measured by the difference between the 
fair market value of the property received and the adjusted basis of the stock 
in their hands unless the special deferment of unrealized gain provided in 
section 333 is elected.2! Upon the complete liquidation of the corporation, 
no gain or loss is recognized to the corporation under section 336, except in 
the case of collapsible corporations. 


Collapsible Corporations 


An exception to the usual treatment just described has been created in 
the case of corporations formed or used with a view toward sale of their 
stock or liquidation before a substantial portion of the potentially taxable 
income from property manufactured or purchased has been realized.*? 

Most of the familiar features of the former collapsible corporation sec- 
tion are still present.?* The distribution or sale must occur within three 


29 Int. Rev. Cope or 1954, § 331. 

30 Td. § 346. 

31 A relief provision which has been in and out of the tax laws over a period of 
years is now made permanent by section 333 of the Internal Revenue Code of 1954. 
At the election of the shareholders, property may be distributed by the corporation to 
the shareholders at the substituted basis of the stock in the hands of the shareholders, 
gain to the extent of the earned surplus being recognized to the shareholders at ordinary 
dividend rates to the extent of the accumulated corporate earnings, and with certain 
other limitations. The section has a somewhat limited use, and a detailed discussion of 
the section is not believed to be within the scope of this article. See Pennell, Provisions 
Governing Corporations, 1955 U. Itt. L. Forum 436, 468-470. 

82 Int. Rev. Cope or 1954, § 341. See Pennell, supra note 31, at 472-473. 


83 Int Rev. Code of 1939, § 117(m). 
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years after the manufacture or purchase of the property in question. It is 
still necessary that more than seventy per cent of the gain must be attribut- 
able to the produced or purchased “section 341 asset.” 34 The corporation 
must be formed or used (a) with the intent to sell or exchange the stock 
or distribute the assets before there has been a realization by the corporation 
of a substantial part of the income to be derived from such property, and 
(b) for the purpose of the realization of gain attributable to such property 
by the shareholders. 
The changes which have been made are as follows: 


(1) The section now applies to all persons owning more than five per 
cent of the value of the stock of a collapsible corporation, not ten per cent 
as under the 1939 Code. 

(2) Distributions which are non-liquidating and in excess of the earn- 
ings and profits and which normally would be treated as capital gain, are 
now covered by the Code, rather than just by the regulations as formerly. 

(3) A rebuttable presumption of collapsibility has been adopted where 
certain criteria are met. The rule is that if at the time of the sale or distribu- 
tion the fair market value of the “section 341 assets” is (a) fifty per cent of 
the fair market value of all the assets, and (b) one hundred twenty per cent 
of the basis of the “section 341 assets,” then the corporation is deemed col- 
lapsible. The absence of these criteria, however, does not give rise to a 
contrary presumption. 

(4) There has been an expansion of the type of asset the purchase of 
which may characterize the corporation as collapsible. This change is the 
one most relevant to our topic. There has been added to the list of “section 
341 assets” in section 341(b)(3), a new category consisting of depreciable 
property or real property used in a trade or business unless such property 
has been used in connection with the manufacture, production, or sale of 
other “section 341 assets” such as stock in trade or inventory. 


In addition to the obvious problems these provisions raise for the 
ordinary real estate development corporation where sale of stock or liquida- 
tion is contemplated, the wording of the statute is such that it is possible for 
property held by a corporation ostensibly for investment purposes to be 
treated as if it were held in a corporation availed of for the purpose of pro- 
ducing or purchasing property with the intent of escaping ordinary income. 
The obvious example is that of a realty corporation owning a single rental 
property such as an office building. The sale of stock or liquidation and sale 
of such a building within the requisite period could be treated as a trans- 
action bringing the corporation within the scope of this section. The diffi- 
culty, of course, would arise where little evidence could be gathered to 
prove the absence of a tax-avoidance motive. 


34 “Section 341 assets” are defined in section 341(b) (3) of the Internal Revenue 
Code of 1954. 
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Section 337 Liquidations 


Section 337 of the 1954 Code provides that if a corporation distributes 
all of its property (except assets retained to meet claims) in complete liqui- 
dation within twelve months after adoption of a plan of liquidation, no gain 
or loss will be recognized on sales or exchanges of property by the corpora- 
tion during that twelve-month period. It should be noted that the applica- 
bility of the section is limited to a complete liquidation. 

The limitation which appeared to provide the most fruitful area for 
difficulty is the requirement that the assets be sold within a twelve-month 
period after adoption of the plan of liquidation. The question would be: 
How do you determine whether or not a sale or exchange has taken place 
within the twelve-month period beginning on the date that the plan of 
liquidation is adopted? 

The relevant regulations which have been recently promulgated afford 
a reasonable degree of enlightenment. 

Section 1.337-2(a) of the new regulations * states: 


“.. In ascertaining whether a sale or exchange occurs on or after the 
date on which the plan of complete liquidation is adopted, the fact that 
negotiations for sale may have been commenced, either by the corpora- 
tion or its shareholders, or both shall be disregarded. Moreover, an ex- 
ecutory contract to sell is to be distinguished from a contract of sale. 
Ordinarily, a sale has not occurred when a contract to sell has been 
entered into but title and possession of the property have not been trans- 
ferred and the obligation of the seller to sell or the buyer to buy is con- 
ditional.” 


The quoted language accomplishes a desirable result in that it removes 
the need which, to a certain undefined extent, previously existed to conceal 
previous negotiations or documentary evidence thereof, or both. The state- 
ment is somewhat ambiguous in treating as conjunctive aspects of a con- 
tract to sell the fact that title and possession have not passed and the fact 
that obligations of the parties are conditional. If “conditional” means “unen- 
forceable,” the statement does not apply to most properly drafted contracts 
of purchase and sale. 

Section 1.337-2(b) ** provides in part as follows: 


“Ordinarily the date of the adoption of a plan of complete liquidation 
by a corporation is the date of adoption by the shareholders of the 
resolution authorizing the distribution of all the assets of the corporation 
(other than those retained to meet claims) in redemption of all of its 
stock. Where the corporation sells substantially all of its property of 
the type defined in section 337(b) prior to the date of adoption by the 
shareholders of such resolution, then the date of the adoption of the 


35 T.D. 6152, 20 Fep. Rec. 8904 (1955). 
36 Tbid. 
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plan of complete liquidation by such corporation is the date of the 
adoption by the shareholders of such resolution and gain or loss will be 
recognized with respect to such sales. Where no substantial part of the 
property of the type defined in section 337(b) has been sold by the 
corporation prior to the date of adoption by the shareholders of such 
resolution, the date of the adoption of the plan of complete liquidation 
by such corporation is the date of adoption by the shareholders of such 
resolution and no gain or loss will be recognized on sales of such prop- 
erty on or after such date, if all the corporate assets (other than those 
retained to meet claims) are distributed in liquidation to the share- 
holders within 12 months after the date of the adoption of such resolu- 
tion. In all other cases the date of the adoption of the plan of liquida- 
tion shall be determined from all the facts and circumstances. . . .” 


For the usual case, the above language will afford all of the certainty that 
may be desired. Counsel can inform his client that any and all negotiations 
which may be necessary may be carried on with the prospective purchaser. 
If the deal is decided upon, the necessary plan of complete liquidation can 
be adopted by the shareholders, and the corporation can then immediately 
enter into the negotiated contract for the purchase and sale of assets. (In- 
deed, section 1.337-1 of the Regulations provides, “For this purpose such 
sales may be made before the adoption of the plan of liquidation if made 
on the same day such plan is adopted.*7) 

The questionable area, which the Commissioner has deliberately left 
open, has to do with a situation wherein, prior to the date of adoption by 
the shareholders of the plan of liquidation, the corporation has sold less 
than “substantially all” of its section 337(b) property, but more than “no 
substantial part” of such property. The avenue of tax escape which the 
Commissioner is trying to close by this deliberately vague language is that 
of a corporation which has some “loss assets” and which is considering a 
section 337(b) liquidation as to its other assets. The natural desire would 
be to sell the loss assets prior to the adoption of the plan, so that such losses 
will offset its other income, and then to adopt section 337 as to its “gain 
assets.” 

The purport of the section is to deal with sales incident to liquidation. 
Accordingly the statute provides exceptions for sales or exchanges of (a) 
stock in trade, inventory, and property held primarily for sale to customers 
in the ordinary course of its business, (b) installment obligations acquired 
in respect of the sale or exchange of such property, whether before or after 
adoption of the plan, and (c) installment obligations in respect of other 
property sold or exchanged before the date of the adoption of the plan. 
But the section may apply to property listed in item (a) if it is sold or ex- 
changed to one person in one transaction. In this event, installment obliga- 
tions acquired in connection with that transaction can be sold, exchanged, 


37 bid. 
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or distributed in liquidation without resulting in recognition of gain to the 
corporation. 

The tax consequences of corporate liquidations and of sales of property 
incident thereto have thus been greatly clarified and simplified; but in cases 
where for any reason section 337 may not be available, serious problems re- 
main in finding a clear cut path between the Court Holding Co. and Cum- 
berland Public Service Co. patterns.®* 


CORPORATE LEGAL PROBLEMS 


General 


Section 5 of the Illinois Business Corporation Act provides in relevant 
part that “each corporation shall have power: ... (e) to sell and convey, 
mortgage, pledge, lease as lessor, and otherwise dispose of all or any part 
of its property and assets.” °° 

Sections 71 *° and 72 4! of the act each deal with the exercise of the 
power granted in section 5(e) where “all, or substantially all” of the corp- 
orate property and assets are involved.*? Section 71 is limited, however, to 
the instance where the “sale, lease, exchange, mortgage, pledge, or other 
disposition” is made “in the usual and regular course of the business of the 
corporation” and provides that no shareholder approval is required in such 
a case. Section 72, on the other hand, has reference to the instance where 
the transaction is mot made “in the usual and regular course” of the cor- 
poration’s business, and requires in such a case authorization by a majority 
of directors out of a majority quorum * and by at least two-thirds of the 
total outstanding shares and of each class of shares entitled to vote. 

Section 146 of the act provides, in effect, that the articles of incorpora- 
tion may increase the requirements of section 72 by requiring the authoriza- 
tion to be by a vote of more than two-thirds of the shareholders.*4 

Section 73 of the act provides for the right of dissenting shareholders 
under section 72 to be paid in cash the appraised value of their shares as of 
the day prior to the authorizing vote.*® 

Statutes somewhat similar to sections 71, 72, and 73 of the Illinois Busi- 
ness Corporation Act exist in a number of states, including Indiana,** Michi- 


38 These cases are discussed at pp. 2-4 supra. 

89 Try, Rev. Stat. c. 32, § 157.5 (1955). 

40 Jd. § 157.71. 

411d. § 157.72. 

42 See discussion of this limitation at pp. 17-18 infra. 

43 Try. Rev. Stat. c. 32, § 157.37 (1955). 

441d. § 157.146. 

“Id, § 157.73. 

46 Inp. ANN. Strat. §§ 25-237 to -243 (Burns Repl. 1948). 
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gan,‘7 Missouri,*® and Wisconsin.*® Iowa has no such statutory provisions, 
although it has been held that more than sixty per cent of the shares of an 
Iowa corporation can sell and dispose of all of the corporate property.®° 
The corresponding Delaware statute calls for approval by a majority of the 
issued and outstanding shares of the disposition of all of the corporate prop- 
erty and assets, but there are no provisions for dissenting shareholders, such 
as in section 73 of the Illinois act.5! 

The buyer or seller of real estate owned by an Illinois corporation must 
carefully consider whether the sale falls under section 71 or under section 
72 of the Illinois act. 

Should it be determined that section 71 is applicable to the sale, no 
shareholder authorization would be required. However, a sale of all of a 
corporation’s real estate made in the usual and regular course of business is 
unusual, except in the instance of a corporation formed specifically to buy, 
sell, and deal in real estate,5? or, under a special statute, to hold title to a 
parcel of real estate with the object of liquidating the property.** However, 
the rationale, if not the language, of section 71 would seem to embrace also 
a sale of real estate constituting Jess than substantially all of a corporation’s 
business, for if no approval is required for the greater act, none should be 
required for the lesser. In this respect, the Wisconsin statute is unambiguous. 

Most sales of all or substantially all of an Illinois corporation’s property 
will fall under section 72. The question of whether a sale involving Jess than 
substantially all requires shareholder approval when not made in the usual 
and regular course of the corporation’s business is one not directly answered 
by Illinois courts. The implication of the decisions is that in such instances 
shareholder approval is not required, but the definition given “all or sub- 
stantially all” is so broad as to vitiate the practical effect of such an implica- 
tion. 

Two Illinois decisions, Fisk v. Toys & Novelties Publishing Co.*+ and 
Stiles v. Aluminum Products Co.,»> have dealt with the phrase “all, or sub- 
stantially all” as it appears in section 72. 

The Fisk case involved a dissenting shareholder’s action under section 73 
of the 1919 Act, the predecessor of the present section 73. Former section 


47 Micu. Stat. ANN. c. 195, §§ 21.57, 21.44 (1937). 

48 Mo. Rev. Strat. §§ 351.400, 351.405 (1949). 

49 Wis, Stat. §§ 180.70 to -72 (1953). 

50 Ontjes v. Bagley, 217 Ia. 1200, 250 N.W. 17 (1933). 

51 Det, Cope ANN. tit. 8, § 271 (1953). 

52 E.g., Thayer v. Valley Bank, 35 Ariz. 238, 276 Pac. 526 (1929); Van Buren v. 
Highway Ranch, Inc., 46 Wash. 2d 582, 283 P.2d 132 (1955). See Int. Rev. Srat. c. 32, 
§ 157.7 (1955). 

58 In re Miglietta, 287 N.Y. 246, 39 N.E.2d 224 (1942). 
54259 Ill. App. 368 (Ist Dist. 1930). 
55 338 Ill. App. 48, 86 N,E,.2d 887 (1st Dist. 1949), 
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73 made reference to a stockholder objecting to a corporation’s “selling all 
of its corporate assets.” To meet the defense that less than all of the assets 
had been sold, plaintiff contended that substantially all of the assets were 
sold and “such as were so integral a part thereof as to be essential to the 
transaction of [defendant’s] ordinary business.” The court held for plaintiff, 
reversing the sustaining of a demurrer. It appeared that all of the assets 
“essential to the future business” of publishing defendant’s publications, in- 
cluding good will, were sold, excepting only paper stock and accounts re- 
ceivable. 

The court in the Fisk case relied heavily upon the language of several 
leading New York cases 5* which indicated that, under similar New York 
statutes, a corporation must get shareholder approval for the sale of any 
part of its assets which is “so integral as to be essential for the transaction of 
its ordinary business.” The decision in Fisk, however, is stated by the court 
to rest on the propositien that a literal interpretation of “all” could result 
in the destruction of the rights of objecting minority shareholders. 

Stiles v. Aluminum Products Co. was an action by a shareholder under 
present section 73. The sole question was whether “substantially all of the 
assets” of the defendant were sold, not in the usual and regular course of 
business, where four manufacturing plants, tools, dies, machinery, equip- 
ment, office furniture, trucks, inventory, good will, and patents were sold 
for about $1,400,000. The stock in a subsidiary real estate company, some 
bank shares, money in a bank, accounts receivable, some marketable securi- 
ties, and an automobile, all of a total value of about $760,000, were not sold. 
The court answered the above question in the affirmative. The court’s 
measuring stick was not clearly enunciated, but the type of asset sold and 
its reference to the primary object of the corporation again appeared to be 
an important factor. 

It should be noted that although Fisk and Stiles both appear to be deal- 
ing only with the meaning of “all, or substantially all,’ each decision of 
necessity, although by implication, ruled that the sales dealt with were not 
in the usual and regular course of the corporation’s business and therefore 
were sales falling within the ambit of section 72. 

Cautious counsel will read Fisk and Stiles as follows: A corporation 
not formed for the purpose of dealing in real estate, or liquidating a parcel 
of real estate, or the like, must obtain shareholder approval for any sale of 
realty which is essential for the transaction of any portion of the corpora- 
tion’s business. The realty in question may percentagewise be but a fraction 
of the corporation’s property and assets, but its sale will not be in the usual 
and regular course of business if it is used in that business. 


56 In re Timmis, 200 N.Y. 177, 93 N.E. 522 (1910); In re Drosnes, 187 App. Div. 
425, 175 N.Y.S. 628 (1919). 
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It has been held that lack of formal authorization by the shareholders 
is not fatal where actual approval, however informal, was given.5? 


Where Sale Is Necessary for Corporation to Pay Debts 


It is not clear whether in Illinois today there is valid authority for sale 
of assets without shareholder approval where the sale is necessary for the 
payment of debts, or where the corporation is in failing circumstances and 
the business can no longer be carried on profitably and advantageously. Illi- 
nois decisions on the subject either antedate the enactment of section 72 or 
its predecessors ®8 or involve banks at dates prior to the strengthening of the 
Illinois Banking Act.®® The Supreme Court of Michigan has stated that 
there is no such exception in the face of Michigan’s statutory counterpart 
of section 72.® 


Rights of Dissenting Shareholders 


The corporation selling realty must be cognizant of the rights afforded 
to dissenting shareholders both under section 73 and by equitable principles. 
Section 73 is not an exclusive remedy, and the dissenting shareholder may 
challenge a sale in an independent equitable action which charges fraud and 
illegality.*' It has been stated that: 


“. . « Section 73 provides an adequate remedy where the dissenting 
stockholders’ only complaint is the inadequacy of the price received and 
whose only claim is for money damages—the fair value of his shares. 
It is not a full and adequate remedy where fraud is charged. In such 
cases a court of equity may go beyond the mere assessment of damages 
and rescind the sale. .. .” ® 


The fiduciary relation of a director to his corporation has often been 
acknowledged,® and account must also be taken in this reference of the 


57 E.g., In re Robin Bros. Bakeries, Inc., 22 F. Supp. 662 (E.D. Ill. 1937); St. Louis 
Union Trust Co. v. Wabash C. & W. R. Co., 244 Ill. App. 466 (4th Dist. 1927); 
see also Greenfield v. 5222 Harper Ave. Bldg. Corp., 351 Ill. App. 375, 115 N.E.2d 357 
(ist Dist. 1953). But see Johnson v. Hotel Lawrence Corp., 337 Ill. 345, 169 N.E. 
240 (1929). 

58 Beardstown Pearl Button Co. v. Oswald, 130 Ill. App. 290 (3d Dist. 1906). 

59 E.g., Groves v. Farmers State Bank of Woodlawn, 368 Ill. 35, 12 N.E.2d 618 
(1937); Candor v. Mercer County State Bank; 257 Ill. App. 192 (2d Dist. 1930); Sher- 
ard State Bank v. Vernon, 243 Ill. App. 122 (2d Dist. 1926). 

60 Michigan Wolverine Student Co-operative, Inc. v. William Goodyear & Co., 
314 Mich. 590, 22 N.W.2d 884 (1946). 

61 Opelka v. Quincy Memorial Bridge Co., 335 Ill. App. 402, 82 N.E.2d 184 (3d 
Dist. 1948); Robb v. Eastgate Hotel, Inc., 347 Ill. App. 261, 106 N.E.2d 848 (ist Dist. 
1952). 

62 Robb v. Eastgate Hotel, supra note 61 at 278, 106 N.E.2d at 855-856. 

68 F.g., Winger v. Chicago City Bank & Trust Co., 394 Ill. 94, 67 N.E.2d 265 
(1946); Greenfield v. 5222 Harper Ave. Bldg. Corp., 351 Ill. App. 375, 115 N.E.2d 
357 (1st Dist. 1953). 
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similar position of majority shareholders.** A heavy burden rests on the 
directors and majority shareholders, who, in dealing with corporate prop- 
erty, expose themselves to charges of fraud. 


Sale or Purchase of Illinois Realty by Foreign Corporation 


A foreign corporation may purchase Illinois realty ® and, upon be- 
coming the owner of such realty, it is doing business in Illinois.** It follows, 
therefore, under section 125 of the Illinois Business Corporation Act,®? that 
such a corporation could not maintain a suit in the courts of Illinois to en- 
force a contract for sale of such realty, unless the corporation has received 
a certificate of authority from the Secretary of State. The validity of the 
corporation’s contracts is not impaired by lack of such a certificate, how- 
ever, and the corporation is not prevented from defending actions in Illinois 
courts. A purchaser of Illinois realty from a foreign corporation, therefore, 
need not be too concerned as to whether the corporation has qualified to do 
business in Illinois, but that matter should be of concern to the foreign 
corporation, 

Under section 102 of the Illinois Business Corporation Act,®* the re- 
quirements of shareholder approval which are contained in the statutes of 
the foreign corporation’s domiciliary state are not subject to be overridden 
by Illinois requirements for domestic Illinois corporations. Accordingly, a 
Delaware corporation, for example, doing business in Illinois, in receipt of a 
certificate of authority, and desiring to sell its Illinois realty, would have to 
obtain approval from only a majority of its shareholders rather than from 


6 Robb v. Eastgate Hotel, supra note 61; 13 FietcHer, CycLopepIA OF THE LAw 
oF Private Corporations § 5845-5848 (Repl. 1943); Soderstrom v. Kungsholm Baking 
Co., 189 F.2d 1008 (7th Cir. 1951); Lebold v. Inland Steel Co., 125 F.2d 369 (7th Cir. 
1941); Lebold v. Inland S. S. Co., 82 F.2d 351 (7th Cir. 1936); Robertson v. Bucklen 
& Co., 107 Ill. App. 369 (1st Dist. 1903). 

85 Morris v. Interstate Iron & Steel Co., 257 Ill. App. 613 (1st Dist. 1930). 

66 Pennsylvania Co. for Ins. on Lives v. Bauerle, 143 Ill. 459, 33 N.E. 166 (1892); 
Santa Clara Female Academy v. Sullivan, 116 Ill. 375, 6 N.E. 183 (1886). But see Brad- 
bury v. Waukegan & Washington Mining Co., 113 Ill. App. 600 (2d Dist. 1904). 

87 Trt, Rev. SraT. c. 32, § 157.125 (1955). 

68“A foreign corporation organized for profit, before it transacts business in this 
State, shall procure a certificate of authority so to do from the Secretary of State. A 
foreign corporation organized for profit, upon complying with the provisions of this 
Act, [Section 157.1 et seq. of this chapter] may secure from the Secretary of State a 
certificate of authority to transact business in this State, but no foreign corporation 
shall be entitled to procure a certificate of authority under this Act to act as trustee, 
executor, administrator, administrator to collect, guardian, conservator, or in any other 
like fiduciary capacity in this State or to transact in this State the business of banking, 
insurance, suretyship, or a business of the character of a building and loan corporation. 
A foreign corporation shall not be denied a certificate of authority by reason of the 
fact that the laws of the state under which such corporation is organized governing 
its organization and internal affairs differ from the laws of this State, and nothing in 
this Act contained shall be construed to authorize this State to regulate the organization 
or the internal affairs of such corporation.” Id. § 157.102. 
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two-thirds. A Missouri corporation, on the other hand, would have to com- 
ply with the greater requirements of the Missouri statute and approval of 
three-fourths of its shareholders would be required.® 


69 The Missouri statute provides that “a sale, lease, or exchange or other disposition 
other than by mortgage, deed of trust or pledge, of all, or substantially all, the property 
and assets, with or without the good will, of a corporation, if not made in the usual 
and regular course of its business . . .” is to be authorized by three-fourths of the out- 
standing shares entitled to vote. Mo. Rev. Stat. § 351.400. 








CO-OPERATIVE APARTMENTS 
AND ‘TOWN HOUSES 


BY GILBERT H. HENNESSEY, JR. * 


THE STEADY CONCENTRATION OF URBAN POPULATION in 
response to the economic shift from farm to industry and service businesses 
has created in all of our large cities a more or less constant housing problem 
which varies in magnitude depending on such complex factors as general 
economic conditions, rates of population increase, new family formations, 
and local business expansion. 

The oldest and most obvious answer to the urban housing problem is to 
put more people on the same land by the use of apartment and town house 
dwellings. Since location, in terms of proximity to transportation, shopping, 
schools, and the other public services which people need, together with 
established neighborhood character, are the keys to urban land values, the 
effort to keep land cost per dwelling unit within reason has resulted in 
multi-story apartments in the very best locations, and smaller apartment 
units and then town houses in the progressively lower cost areas. 


ADVANTAGES AND DISADVANTAGES 


This tendency to shift from houses to multi-unit dwellings of increas- 
ing complexity for progressively more expensive and desirable locations 
raises two fundamental problems which in the right circumstances seem 
to encourage the modern forms of co-operative housing. The first is the 
problem of financing. Multiple units require something more than the indi- 
vidual credit and the ordinary mortgage loan technique which is adequate 
for single houses. Present economic and tax considerations make equity 
investment in housing of this type something less than attractive except in 
those rare cases where mortgage financing is extraordinarily favorable. The 
natural result is to seek the accumulation of the capital for the equity in- 
vestment from the only persons not primarily interested in a return on the 
funds provided, viz., the people who wish to live in the building! 

The second problem fundamental to multiple unit structures is manage- 
ment. Apartment buildings and to some extent town houses have certain 
physical features which are necessarily in common ownership. Maintenance 
of party walls, roofs, main pipes, halls, yards, walkways, and parking areas 
presents both the purely economic problem of who pays and how much 
and the more complex problem of who decides what, when, and how. Ordi- 


* GILBERT H. HENNESSEY, JR. B.S. 1938; J.D. 1940, University of 
Illinois; partner in firm of Johnston, Thompson, Raymond, Mayer and 
Jenner, Chicago, Illinois. 
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nary rental properties owned by an equity investor must have a managing 
agent, and the agent or owner pays and decides, accepting virtually all the 
risks. Since this situation is also a deterrent to equity investment in rental 
housing (particularly small unit projects), the obvious direction for the 
builder or promoter to turn is toward the persons most intimately concerned 
with the operation of the building, the people who will live in it. 

It is axiomatic of course that an individual purchasing for his own use 
ordinarily can and will pay more for a given product than one buying 
solely for investment or resale. The buyer for his own use is not measuring 
value in terms of return on capital, but rather in terms of other available 
products which will satisfy the desire or need involved. In times like the 
present, therefore, co-operatives may sell at attractive prices because com- 
parable apartment units or town house units would either be similarly for 
sale as co-operative units or for rent at rentals substantially in excess of the 
current cost of co-operative debt service and maintenance assessments. 

Co-operative ownership is not only a useful answer to problems of the 
promoter or builder respecting sales, financing, and management, but it is 
also possessed of some sturdy virtues as far as the owners or “customer” is 
concerned. Under present economic conditions, rentals of desirable living 
spaces in modern buildings are high, and if a modest equity investment is 
required for co-operative ownership, payments on interest and principal of 
the mortgage debt plus all operating costs will result in less current monthly 
cost than rent for the same space.’ Furthermore, since all current financing 
is on the basis of mortgages amortized monthly, a constantly increasing por- 
tion of the regular mortgage payment is building up an equity accumulation 
which is likely to be worth more than the traditional stack of rent receipts 
the apartment dweller would ordinarily have to show for his monthly 
payments, 

Co-operative unit ownership also has many of the prime advantages 
generally conceded to apply to private home ownership as contrasted to 
apartment rental. Co-operative owners may ordinarily claim income tax 
deductions for their share of the interest paid on the mortgage debt and the 
real estate taxes paid.? The fact of ownership brings the pride of ownership 
with concomitant care in use and maintenance of the property enhanced to 
some extent by the community effort of all co-owners affecting common 
areas and problems. 

The indirect advantages of small co-operative apartment developments 
include the obvious fact that with co-owners sharing the actual work and 


1For example, a new two-bedroom apartment in a highly desirable neighborhood 
in Chicago would now rent for about $175 per month unfurnished, whereas the same 
unit as one unit of a co-operative four-flat building for veterans could recently be 
bought for $1,500 equity payment and average monthly charges of only about $83.50. 

2Inr. Rev. Cove or 1954, § 216 (for corporate co-operatives); see also Borland v. 
Commissioner, 123 F.2d 358 (7th Cir. 1941) (for non-corporate situations). 
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expense of maintenance, yard work, and the like, the burden of such is 
reduced in comparison with the ordinary house, and include the fact that 
multiple dwellings result in lower per-unit cost for similar living space in 
similar locations. Obviously, a four-unit two-story apartment dwelling can 
provide adequate living spaces at less cost per space than can four free- 
standing houses. Not only is less land required, but also less periphery, less 
roof, and less extensive utility installation is required per unit. 

The virtues just highlighted are not without offsetting disadvantages 
which serve to limit the use and acceptance of the co-operative type of 
project. The principal practical disadvantages revolve around the inescapable 
fact of involvement, both personal and financial, with co-owners. Any 
urban dweller must, in some degree, try to get along with his neighbors, 
but the co-owner is under the necessity not only to avoid noisy open con- 
flict, but also to achieve at least the kind of harmony required of business 
associates. Each of the owners of one interest in a separate building is a 
sort of partner of the other owners in a business of which all are the cus- 
tomers. An unreasonable co-owner is like an unreasonable partner in any 
business, a source of frustration and annoyance at the least. The modern 
co-operative agreements, such as the standard forms available from the 
Veterans’ Administration, attempt to limit the opportunity for conflict by 
spelling out the rights and duties of co-owners in some detail. Nevertheless, 
there remains the possibility of argument over interpretation and the possi- 
bility of direct refusal to abide by the agreements made. 

Related to the problem of personal involvement is the problem of partial 
default in financial matters. Ordinarily, security needs dictate that a co- 
operative apartment building be subjected to the lien of a single mortgage 
or trust deed. Although each co-owner has the exclusive right to the use 
and possession of one dwelling unit which is readily describable, he also has 
appurtenant thereto a huge complex of practically indescribable common 
interests in the roof, exterior, main pipes, drains, doors, halls, yard, parking 
areas, and the like. Any attempt to mortgage by appropriate legal instru- 
ments the complex undivided interest which a co-owner has, might fail or 
be inadequate due to some minor but essential error of description. The 
single mortgage means that a default by any one of the co-owners may in- 
volve the others in a risk of acceleration and foreclosure unless they take 
some affirmative action. 

Naturally, many devices have been designed to minimize this risk of 
partial default, and its practical importance is thereby reduced but never 


3 Very few examples of actual attempts at undivided interest mortgages have ever 
been encountered by the writer. One of the most striking was made by a New York 
savings bank for a co-operative apartment venture whose loans were guaranteed by the 
Veterans’ Administration. The mortgage liens were separate for each apartment unit 
with complex descriptions of easements, support, and common areas. The experiment 
was evidently regarded as unsatisfactory since it was not repeated. 
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wholly eliminated. For example, personal liability (as distinguished from 
security liability) is usually limited to each co-owner’s proportionate share 
of the debt. This is accomplished by means described later in this article + 
and is frequently accompanied by the creation of special remedies among the 
co-owners themselves to shift the risk of loss and costs to the defaulter, to 
provide means to eliminate the defaulter promptly, and to provide mechanics 
for prompt salvage of the default before it ripens into actual foreclosure. 

A corollary of the necessity for a single mortgage is a certain amount 
of difficulty in refinancing. In the event of sale of one unit, it is impractical 
to release the old security instruments and refinance. Consequently, most 
resales are made subject to the mortgage with the question of release of any 
contingent personal liability of the seller being strictly up to the mercy of 
the lender. 

As might be expected, the final practical disadvantage to be mentioned 
is the number and apparent complexity of the documents necessary to 
accomplish the closing of the co-operative purchase, in comparison with the 
relatively simple deed, mortgage, and closing statement to which house 
buyers are accustomed. 

This disadvantage has been successfully eliminated by the best oper- 
ators in the field through the medium of carefully designed selling techniques 
and carefully thought out programs for closing with the prospective pur- 
chasers. The necessity for buyer education is obvious, and if such educa- 
tion be well done the benefits will include not only more sales and more 
satisfied customers but significantly less difficulty among co-owners in their 
future relationships. Friendly advice and detailed explanation by compe- 
tent counsel of all the legal relationships involved, as well as of the details 
of the agreements involved, result in dispelling both ignorance and pre- 
conceived erroneous notions which might lead to unnecessary difficulties in 
the future. A few well chosen words of advice and free discussion among 
the interested parties before the “marriage” of the co-owners are equal to 
hours of counseling at a time when “divorce” is imminent as between co- 
owners and after tempers have flared and personalities have become involved 
over ignorance or misunderstanding of the relationships which should prop- 
erly exist and which possibly have been spelled out in the agreements but 
inadequately impressed upon the buyers at the time when they became 
co-owners. 

The practical proof-of-the-pudding that the small unit co-operative can 
be successful is that in the Chicago area there have been built and success- 
fully sold since 1947 approximately 900 small four-unit apartment buildings 
under the Veterans’ Administration Guaranteed Loan Program alone. Out 
of these some 3,600 dwelling units, the Veterans’ Administration Chicago 
Regional Office reports that there has never been a foreclosure and that the 


*See discussion p. 33 infra. 
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number temporarily in default from time to time has been very small. Dur- 
ing the same period, there have been at least as many more such units and 
many two- and three-flat units co-operatively sold which were financed 
conventionally and for which statistics are not readily available. 


THE LEGAL ENTITIES USED IN CO-OPERATIVE 
HOUSING PROJECTS 


In order best to comprehend the legal relationships necessary to be 
created and the practical problems required to be solved in co-operative 
housing projects, it is useful to classify these projects in three major cate- 
gories: (1) large multi-story buildings with units of varying size; (2) small 
two- or three-story buildings having no more than six units, these units 
being substantially similar in size and value; and (3) town houses or row 
houses or other individual units physically related to each other with party 
walls or with common areas requiring co-operative maintenance. 

In the first category belong all of the larger co-operative apartment 
buildings usually constructed on the most expensive and desirable locations 
and usually containing apartment units of varying size and cost with elevator 
service and other special services normally to be expected in these locations. 
Such apartment buildings obviously require centralized management in com- 
petent professional hands and are ordinarily more expensive to build, to buy, 
and to maintain than are smaller units. The necessity for centralized manage- 
ment control in such a project requires that the legal entity created for its 
development be either a co-operative corporation or a form of so-called 
management trust. 

The second category, having a small number of units of relatively less 
cost and having no direct necessity for special services, other than those 
which their co-owners may agree upon, require less complex organization. 
The legal entities created for their development may include, in addition 
to the co-operative corporation and the management trust, a simplified land 
trust used as a title-holding entity with management left to the co-owners 
under the terms of an operating agreement or co-owners’ agreement. The 
latter has been the most commonly used device for the smaller buildings in 
the author’s experience. 

The third category contemplates individual ownership of each dwelling 
unit, and the necessary interrelated co-operative relationship may be created 
by agreement or contract among the owners in the form of party wall agree- 
ments, easement agreements, and appropriate covenants and restrictions. In 
certain of such projects it may also be useful to consider the use of a volun- 
tary association or a not-for-profit corporation to serve as a property owners’ 
association for the purpose of collective action in matters of enforcement 
and maintenance of commonly owned facilities. 

The whole problem of creating recognized legal and equitable interests 
for the co-ownership of residential property within the general framework 
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above described is naturally complex, and this article cannot hope to deal 
authoritatively with all the ramifications which may occur in particular fact 
situations. The discussion will therefore be limited to a general consideration 
of the means and the forms customarily used with specific comment re- 
served for those unusual features which in the author’s experience have 
required special attention. 


Co-operative Corporations 


The creation of a corporate co-operative entity for the development 
of a large apartment building presents first to an Illinois practitioner the 
choice of the kind of corporate vehicle since there is in this state no special 
corporation statute for co-operative housing. Such corporations may be 
organized as ordinary business corporations under the Illinois Business Cor- 
poration Act® or possibly under the General Not-for-Profit Corporation 
Act.® If corporate attributes not available under these Illinois acts are de- 
sired, the corporation may be organized as a Delaware corporation or other 
foreign corporation in a jurisdiction where the appropriate attributes are 
available. Not-for-profit corporations in Illinois are non-stock corporations 
and are not ordinarily thought to lend themselves well to the co-operative 
housing needs. Consequently, most corporate co-operatives are organized 
either as general business corporations under the Illinois act or as foreign 
corporations which then are qualified to do business in Illinois. The requisite 
charter provisions on the whole are not materially different from those for 
any corporation designed to acquire or build, own, and operate residential 
buildings. In fact, references in the charter to the co-operative features of 
the corporation may well create unnecessary problems which will cause 
refusal of registration. For example, the shares issued must ordinarily be 
fully paid and non-assessable, and any charter reference to the liability of 
shareholders for corporate operating expenses should be avoided. There will 
be found in the sample forms? excerpts from the “purposes” provisions of 
charters which have been successfully used and which will serve to indicate 
what constitutes an adequate recitation of corporate purposes. The deter- 
mination to use an Illinois or foreign corporation will ordinarily be influ- 
enced by considerations of tax liabilities and by the desirability or need for 
kinds or classes of stock or other securities which may not be feasible in one 
jurisdiction or another. For example, in co-operative projects financed by 
Federal Housing Administration insured loans, the Administrator requires 
the use of a corporation in which he may have a special class of preferred 
stock with preference privileges such that, upon a default under the mort- 
gage, the preferred shares may exercise paramount voting rights and may 


5 Iii. REv. Stat. c. 32, §§ 157.1-157.167 (1955). 
6 Jd., §§ 163a-163a100 (1955). 
™Form (A) in the Appendix at p. 41 infra. 
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take over the management. Delaware corporations are customarily recom- 
mended for such projects.§ 

At this point it is appropriate to mention that in preparing for the 
organization of a co-operative corporation, attention should be given to the 
character and extent of direct participation in management and maintenance 
duties and decisions which is to be given to the co-operative owners. This 
is important, because, in addition to the drafting of the corporate charter, 
the accomplishing of the ordinary mechanics for creating the corporate 
entity, and the drafting of the ordinary organizational minutes and stand- 
ard by-laws, it will be necessary to include in the by-laws fundamental pro- 
visions granting to the owners of the appropriate blocks of shares the right 
to receive from the corporation proprietary leases covering residential units 
and their appurtenances. These by-law provisions should contain the pre- 
scribed conditions, limitations, and provisions for such leases. These pro- 
visions should include sufficient detail to be descriptive of the proprietary 
leases which will be used. In the interest of simplicity, it has been the 
author’s custom to incorporate in the by-laws almost literally the principal 
terms and conditions concerning the rights and obligations of the proprietary 
tenants as these terms and conditions appear in the lease itself. The excerpts 
in the sample forms hereafter quoted ® provide an indication as to the kind 
of thing which is contemplated. 

In addition to the corporate articles, by-laws, and minutes, it is neces- 
sary to have a form of proprietary lease.1° Such lease is usually for a term 
of perpetual duration subject to defeasance as the result of loss or sale of the 
required stock interest, failure to pay the assessed share of maintenance and 
other costs, death, insolvency or bankruptcy of the shareholder-tenant, re- 
peated infraction of properly promulgated rules of occupancy, or other 
breach of covenant under the terms of the proprietary lease. 

Corporate co-operatives have been in use in various parts of the country 
for many years, and, consequently, there are available in the standard form 
books, forms for proprietary leases which can be adapted to the particular 
needs of the situation. Therefore, this article will not attempt to spell out 
in detail all the provisions which such a lease should contain. One problem, 
however, merits special attention, and that is the problem relating to the 
method of providing some charge or lien against the interest of each share- 
holder-tenant in favor of the co-operative corporation to secure the tenant’s 
obligation to make the regular contributions or payments required for his 
share of debt service and maintenance expenses. Obviously, there are several 


8 The Federal Housing Administration developed for use under section 213 of 
the Housing Act a “kit” of sample forms for co-operative housing which illustrated 
their requirements. 

®Form (B) in the Appendix at p. 41 infra. 

10 A sample form for a proprietary lease is available in the “kit” of sample forms 
provided by the Federal Housing Administration under section 213 of the Housing Act. 
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approaches to this problem, but, in the author’s judgment, the one which 
seems best calculated to avoid raising questions of non-assessability of the 
issued shares or practical questions of enforcement of the lien, is the use of 
a special shareholder’s agreement accompanied by appropriate provision in 
the corporate minutes and perhaps in the proprietary lease referring to the 
existence of such an agreement. The execution of this special agreement 
may then be required as a condition to the issuance of proprietary leases. In 
substance, such an agreement should provide that in consideration of the issu- 
ance of the proprietary lease and of the execution by the other co-owners 
of similar agreements, each shareholder agrees to make a collateral pledge 
of his shares of stock appropriately endorsed and deposited with the cor- 
poration or in escrow to secure the payment of the obligations and the per- 
formance of the conditions in covenants provided for in the proprietary 
lease and the corporate by-laws. The agreement may also provide for any 
special exceptions to the general provisions governing the transfer of shares 
and for any special provisions relating to rights of the corporation or other 
shareholders, or both the corporation and other shareholders, to acquire 
shares under circumstances other than those giving the corporation the right 
to claim its lien thereon. Of course, if such an agreement is used, the cus- 
tomary notation as to the existence of a shareholder’s agreement should be 
endorsed on the certificates themselves, and formal corporate approval of the 
agreement should be provided for in the organizational minutes. 

If the co-operative corporation is created for a small building in which 
the original participants are an identifiable group at the outset, a pre-incor- 
poration agreement in the customary form describing the proposed corpora- 
tion and providing for the subscription to its shares would be useful. 


Management Trusts 


It is possible in lieu of the co-operative corporation to use the so-called 
management trust device. The operating and title-holding entity in such 
case is the trustee of a trust created by an ordinary trust agreement. Such 
an agreement will name corporate or individual trustees to take title to the 
property and will provide for the management of the property by a man- 
agement committee or an individual selected by the beneficial-interest hold- 
ers under the trust. This is simply a version of the familiar business trust, 
and it has many of the same attributes as the corporate co-operative. The 
trust entity issues beneficial-interest certificates instead of stock and makes 
leases with the tenant certificate-holders substantially in the same form as 
proprietary leases. The trust agreement must necessarily be a complex docu- 
ment providing in detail for the manner of selection of management, pro- 
viding for the method of issuing and transferring beneficial-interest certifi- 
cates, and having all the other usual provisions necessary to a trust whose 
purpose is to take and hold and operate a residential apartment property. 
Excerpts from such a typical trust agreement which has been successfully 
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used is appended to the forms in this article," but space limitations have pre- 
vented setting forth the agreement in full. The choice between corporate 
and trust entities depends upon the particular character and needs of the 
project and upon the desires and objectives of its proprietors or promoters. 
It may eliminate some confusion on this issue to observe that management- 
type trusts are ordinarily treated for income tax purposes and for most 
securities regulation purposes in the same manner as corporations. In the 
author’s experience, the corporate form is most often chosen and the man- 
agement trust is a relatively rare phenomenon. It deserves consideration, 
however, particularly on the ground that the use of such trusts may elim- 
inate certain formal requirements of corporate existence and operation as 
well as permit some freedom of action not ordinarily available to corpora- 
tions. For example, no capital stock tax returns, annual reports, or franchise 
taxes would be necessary, and limitations of purely formal character in 
taking, evidencing, and reporting corporate action, would be simplified. 


Land Trusts 


Small unit co-operatives having six or less dwelling units may, of course, 
be served by the corporate or management trust devices heretofore dis- 
cussed. Where such a relatively small number of units is involved, however, 
there is less need for the complexity of these devices. Experience has demon- 
strated that with the smaller co-operative buildings a simplified trust arrange- 
ment is to be preferred. The title-holding entity in such a simplified trust 
arrangement is the commonly accepted Illinois land trust.12, Under such a 
trust in its usual form, title is conveyed to a trustee with full trust powers, 
subject to the terms of a trust agreement which leaves to the beneficiaries 
the entire scope of management and operation. The beneficiaries’ interest 
is a personal property interest not subject to partition, and the beneficiaries 
retain power to direct the trustee in its conduct. These land trusts have been 
upheld over a long period of years and are in common use by banks and 
trust companies. The Supreme Court of Illinois has uniformly upheld them 
as valid trusts and has ruled that the beneficiary’s interest is personal prop- 
erty.'* Since the trustee under such trust has broad and general powers so 
far as the public record is concerned, it is important that the trustee be 
responsible and that it be a continuing entity. Consequently, the most 
acceptable trustee is a reliable bank or trust company. 


11Form (C) in the Appendix at p. 43 infra. 

See Garrett, Land Trusts, 1955 U. Int. L. Forum 655. 

#8 Breen v. Breen, 411 Ill. 206, 103 N.E.2d 625 (1952); Aronson v. Olsen, 348 IIl. 
26, 180 N.E. 565 (1932); Duncanson v. Lill, 322 Ill. 528 N.E. 618 (1926). But contra 
where a trust beneficiary brings suit for partition and the trust agreement contains no 
definite termination date or imperative direction to sell the property. Yedor v. Chicago 
City Bank, 376 Ill. 121, 33 N.E.2d 220 (1941); Ashton v. Macqueen, 361 Ill. 132, 197 
NE. 561 (1935). 
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The ordinary land trust agreement provides that the powers of direc- 
tion shall be in the beneficiaries and that the management function shall 
belong to them together with all right to possession. The co-operative 
aspects of the small unit building are, therefore, to be provided in a separate 
contract or agreement among the co-owners who are the beneficiaries of the 
land trust.‘ Such an agreement should provide for cross grants among the 
respective co-owners of the exclusive rights to the use and occupancy of 
the respective individual dwelling units in the premises and of any spaces 
directly appurtenant thereto. It should also provide for joint maintenance 
and for sharing in the work and expense of upkeep of common areas and 
of the building as a whole; and it should include the requirements for con- 
tribution to all expenses including proportionate shares of debt service, taxes, 
insurance, utility bills, and the like. Moreover, this agreement should contain 
whatever provision is desired for the limitation of transfer of interests, and 
should provide for equitable application or division, or both, of any proceeds 
of insurance resulting from casualty loss. The agreement should be made 
binding on the parties, their successors, and assigns. It should include appro- 
priate remedies as among the co-owners for default in making any payments 
due or breach of other covenants. Provision should be made for the release, 
for the purposes of the remedies in the agreement, of any homestead, dower, 
or other marital property rights; and the agreement should be executed and 
acknowledged by the parties and their spouses. It is also desirable, even 
in the small co-operative units, to put in the agreement provisions enabling 
the parties from time to time to designate one or more of their number as 
a managing agent to keep custody of a small maintenance fund for the 
small common bills and to arrange for the ordinary maintenance work. 

The land trust coupled with the co-owners’ agreement may be set into 
operation by one of two fundamentally different approaches, depending in 
part upon needs and requirements for financing and in part upon the desires 
of the parties or their counsel with respect to conveyancing, security regis- 
tration problems, and the like. 

In one approach, the premises may be conveyed to the co-owners as 
tenants in common; and they may then execute any necessary mortgage 
and note or notes, execute the appropriate co-owners’ agreement as tenants 
in common, and convey, subject to the mortgage and the co-owners’ agree- 
ment, to the land trustee, retaining for themselves the beneficial interest in 
the land trust. This approach is necessary whenever it is required that the 
real parties in interest be in title themselves for the purpose of making the 
mortgage or the co-owners’ agreement, or both.!® 


14.V.A. Form 4-6354 is a sample form of an agreement among co-owners which may 
be obtained from the Veterans’ Administration, Chicago Loan Guarantee Office and 
which the author originally developed for use in Illinois. 

19 As, for example, where loans are to be guaranteed by the Veterans’ Admin- 
istration. 
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The alternative approach is to convey the premises into the land trust 
at the start, thereafter directing the land trustee to execute the appropriate 
mortgage and notes with such guarantees from the individuals as the lender 
may require. The co-owners’ agreement may then be entered into as a 
contract among the beneficiaries of the land trust and may be joined in by 
the land trustee upon appropriate direction from the beneficiaries. In either 
case, the co-owners’ agreement, if properly executed and acknowledged, 
may be recorded; and, in either case, the trustee should be specifically 
directed that all assignments of the beneficial interest should be made subject 
to the assignees’ acceptance of the co-owners’ agreement. The affirmative 
acceptance of the co-owners’ agreement by subsequent assignees of the 
original parties thereto has value principally because it will tend to eliminate 
any possible question with respect to the binding character of the covenants 
in the co-owners’ agreement as equitable servitudes or covenants running 
with the land, and also to avoid any problems of actual or constructive 
notice. Both of these problems, discussed elsewhere herein,!* are surrounded 
by technicalities which are best resolved by avoiding them if possible. 


Town Houses 


Individual dwelling units known as town houses or row houses and 
certain project groups of free-standing homes designed to make use of com- 
mon areas and facilities are not generally thought of as co-operative in 
their nature. They do, however, have some of the attributes and problems 
found in the simplest forms of co-operative apartment units, because of their 
involvement with common ownership of walls, stoops, walkways, areaways, 
yard spaces, parking areas, and the like. In practically all of the projects of 
this type, title to the individual dwelling unit is conveyed directly to the 
owners as with free-standing homes. In all cases, however, the conveyance 
is made subject to, and together with, duties and rights pertaining to main- 
tenance and operation of the common properties. In the interest of sim- 
plicity and the elimination of lengthy deeds of conveyance, it is customary 
to have the promoter or owner of the property on which an entire section 
of the project is to be constructed, set forth the entire pattern of easements, 
covenants, and restrictions in a declaration duly executed, acknowledged, 
and recorded as a unilateral declaration while he has title to the whole prem- 
ises and before conveyance of any interest therein to mortgagees or buyers.17 
Thereafter, each conveyance 18 made is made specifically subject to the 
declaration of easements, covenants, and restrictions as well as to any such 
easements, covenants, or restrictions which may be peculiarly related to the 
individual parcel or parcels involved and which may therefore have been 


16 See discussion pp. 36-37 infra. 
17Form (D) in the Appendix at p. 45 infra. 
18Form (E) in the Appendix at p. 47 infra. 
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omitted from the general declaration. If it is necessary to resubdivide the 
premises, it is possible to place most of such easements and restrictions 
directly on the plat, and conveyances thereafter made will be made subject 
to the plat as well as any particular easements or restrictions peculiarly 
applicable to the parcel involved. 


FINANCING CO-OPERATIVE HOUSING 


The whole problem of mortgaging, financing, and the creation of 
security interests for co-operative properties is a subject worthy of a 
treatise in its own right, and the scope of this article will not permit detailed 
treatment of it. Nevertheless, some general comments may be helpful.!® 
Generally speaking, the problems of mortgaging co-operative housing prop- 
erties are not different from those of mortgaging any multiple-dwelling 
property, except as to the problems of personal liability for the indebted- 
ness on the part of the co-owners. Obviously, the ideal situation from the 
mortgagor’s standpoint would be to have individual undivided-interest mort- 
gage liens affecting the interests of each separate co-owner in the property. 
Equally obvious from the mortgagee’s point of view, the ideal situation is 
to have the mortgage lien embrace the entire premises to secure the entire 
debt and to have the co-owners personally liable jointly and severally there- 
for. Between these extremes, the customary compromise is to create a 
single mortgage for the entire premises to secure the entire debt, but to 
limit personal liability of the individual co-owners to their proportionate 
share of the indebtedness. This compromise requires that language be 
devised to limit personal liability while leaving the liability of the security 
for the entire debt intact. There are a variety of methods of approach to 
this problem, but the most commonly used are set forth in the following 
paragraphs. 


(1) In the case of corporate co-operatives, the customary corporate 
mortgage and note are executed by the co-operative corporation which holds 
title to the entire premises. Personal liability is secured by means of indi- 
vidual guarantees by each of the co-owners of that portion of the corporate 
debt representing the co-owner’s interest in the premises. The endorsement 
of guarantee or the separate instrument of guarantee should recite the por- 
tion of the unpaid balance of the debt which is guaranteed as to each indi- 
vidual and should recite that any judgment or deficiency decree based upon 
the guarantee is to be subject to such proportionate limitations. 

(2) In cases where management trusts are used as title-holding and 
operating entities, the trustee executes the mortgage and signs the note, and 


19'V.A. Forms 4-6310(b) and 4-6310(c) are sample forms of a note and mortgage, 
respectively, which may be obtained from the Veterans’ Administration, Chicago Loan 
Guarantee Office. 





34 CURRENT REAL ESTATE PROBLEMS _ [VoL. 1956 


the guarantee of this obligation by the individual co-owners is usually limited 
in the same manner as in the case of corporate obligations. 

(3) In cases where the land trust accompanied by a co-owners’ agree- 
ment is used, the method of individual guarantee or limitation of individual 
liability depends upon the fundamental approach to the creation of the debt. 
If, as in the case of V.A. guaranteed loans, the individual co-owners must 
be in title and must themselves execute the mortgage, the Veterans’ Admin- 
istration’s official forms, prepared by the office of the solicitor in Wash- 
ington with the aid of the author, accomplish the desired result by using a 
separate note signed by each veteran borrower and inter-related as a series 
of notes, all secured by one mortgage for the total debt.?° In cases where 
the title is transferred directly into the land trust, it is customary to have 
the land trustee execute the note and mortgage and to have the individual 
co-owners guarantee their proportionate share of the debt as previously 
mentioned.?°* 

(4) In the case of town houses, row houses, or detached dwellings, 
title is in the individual owners, and they make the customary individual 
notes and mortgages so that no problem of proportionate individual liability 
is involved. 


Secondary financing operations are ordinarily avoided in co-operative 
situations; but in small co-operative units, if the promoter or builder desires, 
it is possible to provide for some deferred payment in addition to the first 
mortgage by means of an installment note secured by collateral pledge of 
the buyer’s beneficial interest in the land trust holding the title. Usually 
an escrow is created whereby the original assignment of beneficial interest 
to the purchaser is deposited under instructions that upon evidence of pay- 
ment of the collateral note the assignment is to be delivered to the trustee 
and registered, and that in case of default the assignment is to be returned 
to the holder of the note. 


LEGAL PROBLEMS IN THE FIELD OF CO-OPERATIVE 
HOUSING 


Detailed discussions of legal concepts and problems involved thus far 
have been largely avoided in order to present a concise and generalized 
resume of what needs to be done to implement co-operative projects and of 
the common methods used. The scope of this article does not permit any 
definitive analysis of the legal concepts involved in the methods suggested. 
Nevertheless, there are certain problems peculiar to the field which deserve 
at least brief discussion. 


20 The forms listed in note 19 supra illustrate this device. 
208 See Form (F) in the Appendix at p. 47 infra. 
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Securities Regulations 


The first of these special problems cutting across the field of co-opera- 
tive projects implemented with corporate or trust entities, involves the 
impact of securities acts or so-called “blue sky laws.” The promotion and 
development of a co-operative housing enterprise obviously requires the 
description in sales contracts, and frequently in advertising, of the corporate 
or trust entities which are to be organized; and in many situations these 
entities are in existence at the time the sales are ultimately made. It is easy 
to argue that at some point in the promotion and development of the project 
the sellers are offering for sale a security within the meaning of the appro- 
priate securities act, and that registration required under such act should 
be undertaken in order to protect both the seller and the buyer. It seems 
obvious on the other hand that where the buyer is acquiring the co-opera- 
tive unit for use as a place to live, there can be no doubt but that the right 
to possession of a dwelling unit is what he is buying rather than a security 
which presupposes an investment with an intent to make a profit. 

In the author’s judgment, the real substance of the transaction should 
control the question whether it is to be subjected to securities regulation. 
In the event the substance is the purchase of housing for use by the pur- 
chaser or someone put into possession by him, then what was sold should 
not be considered a security under any definition presently in the law. On 
the other hand, if the acquisition on the part of the purchaser is speculative, 
in the sense that he is acquiring an interest in the premises not for the pur- 
pose of physical use and possession, then perhaps the restrictions of the 
securities law should be imposed. The problem of applying such a purely 
subjective test as that just described has led the courts to examination of the 
transaction from the point of view of whether the general substance of the 
transaction was one designed primarily for the purchase and sale of housing 
accommodations or for speculation. 

In Brothers v. McMahon,?! the appellate court was required to rule 
upon an ordinary contract to purchase a unit in a co-operative apartment 
building which provided that title to the property would be held by a 
corporation or a land trust and that the purchaser’s interest would be repre- 
sented by corporate shares or certificates of beneficial interest. The court 
held that this was not a purchase of a “security” within the meaning of the 
Illinois Securities Law. Although the statute there construed has been re- 
pealed and replaced by the Illinois Securities Act of 1953,?? there was no 
amendment to the definition of the term “security” which would affect the 
court’s decision in this case. 

The court’s holding in the Brothers case is in harmony with other 


21 351 Ill. App. 321, 115 N.E.2d 116 (1st Dist. 1953). 


22Tit. Rev. Stat. c. 121%, §§ 96-137 (1919), repealed by Inu. Rev. Strat. c. 121%, 
§§ 137.1-137.19 (1953). 
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Illinois decisions which have held that some speculative factor in addition 
to the vendor’s obligation to deliver an instrument evidencing ownership 
upon payment of the purchase price must be present before an ordinary 
real estate transaction will be governed by the Illinois securities law.?* 

The Illinois courts have indicated, however, that they will not permit 
the purposes of the securities law to be thwarted. In Prohaska v. Hemmer- 
Miller Development Company,** a sale of land under a contract allowing 
the purchase price to be paid from profits was held a security. The court 
noted that when the purchaser could only pay the purchase price out of the 
net profits of his activities with the property, it became a highly speculative 
investment for the purchaser. 

It is obvious from the foregoing that care should be exercised to keep 
the phraseology of sales contracts and advertising in terms of the purchase 
of housing accommodations and to relegate the corporate or trust interest 
to be acquired to the position which it in fact holds, viz., a device for 
holding title necessary to avoid problems of legal co-ownership, partition, 
and the like, and useful for the purpose of efficient management and 
operation. 

Despite the most careful draftsmanship, there may be dissatisfied pur- 
chasers who would like to test the theory of the application of the “blue 
sky laws,” and, for this reason, particularly in large projects, it is recom- 
mended that serious consideration be given to qualifying the co-operative 
corporation or the management trust. In the case of smaller units, some 
possible protection may be achieved by considering the filing of so-called 
4-G Reports, under section 4(G) of the Illinois Securities Law of 1953,7° 
if circumstances of the venture will permit. 


Enforceability of Restrictions and Covenants 


Another problem of wide significance concerns the enforceability of 
the agreements, covenants, and restrictions incorporated in the operating 
agreements of the co-operative owners. These questions are particularly 
worthy of study where the developers of small unit buildings make use of 
the land trust together with co-owners’ agreement and where town house 
developments create general patterns of covenants and restrictions applicable 
to the entire group of dwelling units. 

Practically all of the agreements among co-owners and the agreements 
affecting town house projects contain a recitation that the agreements are 
to be considered as covenants running with the land enforcable by and 
against the parties and their successors and assigns. This indicates the drafts- 


23 In re Estate of McCormick, 284 Ill. App. 543, 1 N.E.2d 769 (1st Dist. 1936); 
McCormick v. Shively, 267 Ill. App. 99 (1st Dist. 1932); see also annot., 163 A.L.R. 
1056-1107 (1946). 

*4 256 Ill. App. 331 (1st Dist. 1930). 

25 Tuy. Rev. Srat. c. 121%, § 137.4 (G) (1955). 
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man’s attempt to attach thereto the ancient significance involved in the 
concept of covenants running with the land. However, as with many legal 
concepts of such ancient vintage, the law in this area is not without its 
technicalities, For one, there is the problem of the requirement of privity.?* 
Without attempting a detailed discussion of this problem, it is enough to 
point out that whenever possible covenants intended to be enforceable 
strictly as covenants running with the land should be alluded to in the in- 
strument whereby title to an estate in the land is transferred. In cases 
where the covenants are really in the nature of an agreement among co- 
owners having a mutual interest in the same property at the same time but 
not having acquired their interest subject to the pattern of covenants, every 
effort should be made to insure that the covenants will be binding as con- 
tracts among the co-owners, and that successors in interest will take subject 
to actual notice of the existence of the agreements and, if possible, affirma- 
tively assume their rights and duties. 

It is to be hoped that courts in the future, applying equitable principles, 
will enforce both negative and affirmative covenants and agreements among 
co-owners and their successors as equitable servitudes regardless of the law 
with respect to the technicalities of covenants running with the land, at 
least as against successors in interest having actual or constructive notice of 
existence of such agreements. Authorities on the subject are more meager 
than might be expected, but such as do now exist trend in the direction of 
enforcing the obvious intentions of the parties.27 The purpose of this dis- 
cussion will have been served if the readers will exercise all ingenuity in 
making clear what is needed and in satisfying, in so far as the circumstances 
will permit, such of the historically technical requirements as may be feasible. 


Remedies Upon Default 


One of the particular covenants common in co-owners’ agreements in 
small unit co-operatives where proprietary leases are not used, is that relat- 
ing to the remedies among the co-owners available upon the creation of a 
default by any co-owner which would give rise to a right of foreclosure 
of the mortgage. The usual device is to give to the non-defaulters the right 
either to acquire the interest of the defaulter and put him out and make 
other disposition of his interest, or to advance payment on behalf of the 
defaulter and to acquire a lien against his interest therefor.?* In addition to 


26For a searching analysis of the technicalities, see CLARK, REAL CovENANTS AND 
Orner INTEREsts WuicH “Run with Lanp” (1929); Sims, The Law of Real Covenants: 
Exceptions to the Restatement of the Subject by the American Law Institute, 30 Cor- 
NELL L. Q. 1 (1944); 2 AMERICAN Law or Property §§ 9.1-9.23 (Casner ed. 1952). 

27 See, for example, the reasoning in Wiegman v. Kasel, 270 Ill. 520, 110 N.E. 884 
(1915). 

28 V.A. Form 4-6354, referred to in note 14 supra, contains provisions illustrating the 
use of this device. 
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the problems of enforceability against successors in interest, the use of this 
device raises a question concerning the enforceability of what amounts to 
a limited forfeiture. Typical provisions require the transfer of the de- 
faulter’s interest at an appraised value or at some discounted value. The 
obvious purpose of such is to protect the non-defaulters so that foreclosure 
may be forestalled. Forfeiture of the defaulter’s interest at a discounted 
value or appraised value serves this purpose by encouraging the defaulter 
to dispose of his interest voluntarily if he can no longer support it, or, in 
the absence of any action by the defaulter, by providing the non-defaulters 
the means on some equitable basis to take the defaulter’s interest and dis- 
pose of it to someone who is able to support it. The legal theory forming 
the basis for such provisions is that theory applicable generally to the pro- 
tection of the creditor in installment contract situations. Although the co- 
owners are not strictly in debtor-creditor relationship, there is an even more 
obvious need for protection of their interests in the event of partial default. 
The courts of Illinois have long sustained reasonable forfeitures despite the 
ancient equitable abhorrence thereof, and the approach of the courts in cases 
involving installment real estate contracts should apply here also.?® 


Transfer of Co-Owner’s Interest 


The problems which may arise in co-operative ventures concerning the 
transfer of any one co-owner’s interest revolve chiefly around the mechanics 
for accomplishing such transfer with maximum protection to the remaining 
co-owners. The objectives to be accomplished include not only the sufficient 
transfer of all right, title and interest of the co-owner who is departing, 
but also mechanics calculated to insure the assumption by his successor of 
all of his obligations both as to any indebtedness and as to the operating 
agreements.®° 

In corporate co-operatives, there is frequently also some provision for 
approval by a portion or all of the remaining co-owners of the character and 
person of the purchaser or transferee. Since the latter restriction amounts 
to a restraint on alienation, provisions pertaining to the approval by the 
non-transferee co-owners will be strictly construed, and care must be exer- 
cised that the provisions be reasonable and calculated to operate for the 
protection of the majority of the co-owners. Furthermore, since the right 
to possession should follow as nearly as possible the ownership of the whole 
appurtenant beneficial interest, voluntary transfer should be prohibited 
except upon such approval as is to be required. Involuntary transfers should 
either be excepted from the approval requirements, or provisions should 


*®Lang v. Hedenberg, 277 Ill. 368, 377, 115 N.E. 566, 569 (1917); see also the 
recent statement in Kingsley v. Roeder, 2 IIl.2d 131, 137, 117 N.E.2d 82, 85 (1954). 

80 This is best accomplished by a detailed assumption agreement in addition to the 
transfers or conveyances involved. 
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be made in the nature of a cross purchase agreement authorizing the remain- 
ing co-owners to acquire the interest involuntarily transferred on some 
appraised or formula price basis which should be reasonable. 

Ordinarily, limitations on transfer are confined in small unit buildings 
to giving the remaining co-owners a pre-emptive right to buy for a limited 
period at the price at which the departing co-owner actually intends to sell 
and offers for sale his unit. In larger co-operative projects approval of the 
proposed purchaser by a majority of the board of directors or of the man- 
agement trustees is required with a possible appeal in certain circumstances 
to a vote of the entire group of shareholders or beneficial-interest holders. 
These restrictions on transfer are ordinarily contained in the operating 
agreement among co-owners in small unit buildings, and in corporate by- 
laws, trustee’s rules, and proprietary leases in the corporate and management- 
trust forms of co-operative enterprises. The well recognized agreement 
among shareholders of closed corporations has also been used in corporate 
co-operative projects as the medium for expressing such limitations. 


Use of Trusts 


The use of the trust device as a title-holding entity has been described 
both with respect to management-type trusts and the so-called “land trust.” 
However, a few particular comments on the consequences of the use of 
these trust devices may serve to point up desirable and undesirable features 
so that as much as possible can be done in the drafting and the use of appro- 
priate instruments to accomplish exactly what the parties desire. 

Fundamentally, the trustee, whether land trustee or management-type 
trustee, is not an agent of the beneficiaries. The long famous case of 
Schumann-Heink v. Folsom*! stands for the proposition, among others, 
that the trustee in a business trust is not an agent of the beneficiaries. In 
the field of tort liability, Brazowski v. Chicago Title and Trust Company * 
makes clear that a land trustee in an ordinary case is not subject to tort lia- 
bility for negligence in maintenance of the trust property, which mainte- 
nance is ordinarily left to the beneficiaries in land trust relationships. In 
connection with land trusts, it is perhaps useful to remember that despite 
loose references to them as dry trusts, they are not so considered by our 
courts. The leading case of Chicago Title and Trust Co. v. Mercantile 
Bank *8 contains a relatively complete discussion of the point. The precise 
relationship obtaining between the beneficiaries of a land trust (who are 
co-owners of what is described as an interest having the character of per- 
sonalty) has not been subject to much litigation. Aronson v. Olsen ** seems 


31 328 Ill. 321, 159 N.E. 250 (1927). 

82280 Ill. App. 293 (1st Dist. 1935). 

33 300 Ill. App. 329, 20 N.E.2d 992 (1st Dist. 1939). 
34 348 Ill. 26, 180 N.E. 565 (1932). 
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to stand for the proposition that the mere fact of being co-beneficiaries 
does not by itself create a partnership relationship. Language in other cases, 
such as the Schumann-Heink case, may lead one to the conclusion that 
beneficiaries actually engaged in the operation of premises when title was 
in trust might well be considered partners. In the co-operative situations 
where the beneficiaries enter into an operating agreement among them- 
selves, there seems no doubt that their relationship is that of co-partners, 
and this likelihood should be kept in mind in preparing their agreements. 

One aspect of land trust law has been out of character with the general 
philosophy evident in the decisions. This involves the right of the bene- 
ficiary to maintain forcible detainer actions. Under our statute,®* forcible 
detainer may be brought by the person entitled to possession. Only the 
right of possession is involved, and title may not be questioned under this 
statute.® Since the right of possession is clearly in the beneficiaries under 
land trust agreements, it would seem that they personally should be entitled 
to maintain the action. Where, however, a landlord conveyed title into trust 
and the beneficiaries thereafter sought to evict a tenant who went into 
possession under a lease given by the landlord before such conveyance, the 
court had difficulty in finding the succession of the beneficiary to the land- 
lord’s interest and denied the remedy.*? In another case, the trustee brought 
proceedings and the remedy was apparently denied because of failure of 
proof of authority to the trustee by the beneficiaries.38 While ordinarily 
in the co-operative situations the remedy would be sought by one beneficiary 
against another who had formerly been a beneficiary rather than against one 
who had been a tenant, it would doubtless be wise to join both the bene- 
ficiary and the trustee in bringing the action until appellate decisions more 
clearly define the possessory rights of the land trust beneficiary. 


CONCLUSION 


The general recitation of the problems involved in implementing co- 
operative ventures in the housing field and of the devices currently in use 
to solve or satisfy or eliminate these problems serves to point up the fact 
that none of the devices in use at the present or presently authorized under 
our statutes is ideally designed for the purpose. A co-operative housing 
project is not an ordinary business, and yet it must be accommodated within 
the framework of legal concepts and mechanics designed for general busi- 


35 Int. Rev. Stat. c. 57, § 2 (1955). 

36 Davis v. Robinson, 374 Ill. 553, 30 N.E.2d 52 (1940). 

37 Barnett v. Levy, 331 Ill. App. 181, 72 N.E.2d 649 (1st Dist. 1947) (abst. dec.); 
see also language in Liberty Nat’] Bank v. Kosterlitz, 329 Ill. App. 244, 67 N.E.2d 876 
(1st Dist. 1946). 

38 Liberty Nat'l Bank v. Pollack, 337 Ill. App. 385, 85 N.E.2d 855 (1st Dist. 1949) 
(abst. dec.). 
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ness use or designed more specifically for other kinds of real estate interests. 
Co-operative housing has been with us a long time and bids fair to continue 
and perhaps to grow in the presently emerging patterns of our economy. 
Refinements of the methods and the instruments described herein and con- 
tinued litigation and interpretation of the law as applied to such instruments 
by courts sensitive to the needs of urban areas can be expected to improve 
the working mechanics available for co-operative housing use. This is a slow 
process at best, however, and perhaps our legislative committees should give 
thought to the feasibility of developing a special statutory entity for co- 
operative housing use to which could attach automatically the most im- 
portant of the legal concepts and relationships best calculated to implement 
sound co-operative ownership. 


APPENDIX OF SAMPLE FORMS 


In the excerpts and sample forms which follow, there have been eliminated the 
obviously formal portions and certain other provisions which would be contained in 
any similar type of form or which would relate to particular circumstances peculiar to 
the project involved. 


FORM (A) —CHARTER PURPOSES FOR CORPORATE CO-OPERATIVES 


To construct, operate, maintain and improve, and to sell, convey, assign, mortgage 
or lease any real estate and any personal property. 

To borrow money and issue evidences of indebtedness in furtherance of any or 
all of the objects of its business; to secure the same by mortgage, deed of trust, pledge 
or other lien. 

To enter into, perform and carry out contracts of any kind necessary to, or in 
connection with, or incidental to the accomplishment of any one or more of the pur- 
poses of the Corporation. 

To make patronage refunds to members, stockholders, occupants of living units 
temporarily owned by the Corporation, or others as provided for in the by-laws and/or 
occupancy agreement or lease. 


FORM (B) —CORPORATE BY-LAWS ON APARTMENTS AND LEASES 


Stockholders of record owning the required number of shares of stock in the cor- 
poration, as herein after prescribed in paragraph —— hereof, shall be entitled to lease 
apartments upon which there are no outstanding leases to stockholders, upon special 
terms and in form to be known as “rental-equity lease”; provided, the giving of such 
leases shall, in every instance, be authorized and approved by a unanimous vote of the 
directors present and voting at any special meeting called for that purpose. 

The number of shares of stock required to be owned by stockholders to qualify 
for stockholders’ leases under this by-law for each apartment shall be as follows: 


shares 





The board of directors shall, as soon as possible after its organization, adopt a 
form of lease to be entered into with stockholders under the provisions hereof known 
as “rental-equity lease”; and after such adoption such form shall not be thereafter 
changed, altered, or amended without the consent in writing of at least two-thirds in 
amount of the outstanding stock of the corporation; and it shall be a condition of every 
such lease that loss of ownership by the lessee of all or any part of the required number 
of shares of stock, whether by voluntary sale or operation of law, or by sale under any 
pledged or collateral security agreement, shall, ipso facto terminate such lease at the 
option of the corporation. 

Stockholders’ leases shall be subject to such mortgage or mortgages as may at the 
time of leasing be of record and to such other mortgages, if any, as may from time to 
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time be duly executed by the corporation and duly recorded. No mortgage or mort- 
gages on the corporation’s property may be entered into without the concurrence of 
a two-thirds majority of the outstanding shares of stock in the corporation. 

Application for stockholders’ leases under this by-law shall be made to the board 
of directors, accompanied with an application to purchase the amount of stock appor- 
tioned to such apartment, in the event the applicant is not already a stockholder. The 
board of directors shall pass upon such applications within ten days after receipt. If an 
application receives the unanimous approval of the whole board of directors, the board 
shall direct the proper officers of the corporation to enter into a lease with the applicant 
stockholder in the form adopted for that purpose; but if the application fails to receive 
the unanimous approval of the directors present, and voting at any special meeting 
called for the purpose of considering said application, the applicant shall have the right 
to appeal to the stockholders as provided in paragraph —— hereof. 

The board of directors shall at its first meeting and at each annual meeting there- 
after, or at an adjournment of any of these meetings, estimate the probable expense 
of the corporation for the ensuing fiscal year for maintenance of the corporation and 
carrying charges on its property, including taxes, insurance, fuel, light, water, janitor 
hire, the cost of repairs and replacements, interest and principal payments on mortgage 
indebtedness of the corporation or the lessee-stockholders, past operating deficits, 
reserve funds, etc., and shall levy an annual assessment upon all outstanding leases for 
the purpose of meeting such expenses, apportioned according to the interest of each 
lessee. All annual assessments shall be due and payable to the corporation or its author- 
ized agent in equal monthly installments in advance, unless specifically otherwise pro- 
vided by the board of directors. If at any time the board shall by resolution declare 
that an emergency exists requiring additional funds not included in the annual estimate, 
the board may make a supplemental estimate of the sum to be required for such pur- 
poses, which shall then be due and payable in such manner as shall be determined by 
the board. 

The board shall cause to be published to each lessee-stockholder a copy of every 
annual estimate and of every emergency special assessment, showing the method of 
computation of the individual stockholder’s assessment and monthly payment therefor. 
Within ten days from the delivery of such notice of annual or extra assessment any four 
or more stockholder-lessees may petition in writing for a review of said assessment. 
Upon receipt of such a petition the board of directors shall call a special meeting of 
the stockholders as soon as possible for the purpose of reviewing said assessment. At 
such special meeting the assessment protested against may be modified by the vote of 
two-thirds majority of the shares of stock outstanding in the hands of lessee-stockholders. 
No other rents, dues, or assessments shall be due or owing or collectible by the corpora- 
tion from the lessees except as provided in this paragraph. 

Leases to stockholders under the foregoing provisions may be assigned only to an 
assignee who shall also simultaneously acquire the assignor’s shares of stock in the 
corporation and shall in writing assume all the obligations of the assignor under the 
lease, and only with the unanimous vote of the whole board of directors present at any 
special meeting called for the purpose of considering the same, or the approval of a 
two-thirds majority in amount of the outstanding stock of the corporation, obtained 
in the following manner: The stockholder desiring to make the assignment shall make 
written application to the board of directors, giving the name, address, and occupation 
or business of the party to whom he proposes to assign his lease. The board of directors 
shall pass upon the application within ten days from the date of its receipt and notify 
the stockholder of its decision. If the action of the board of directors is not unanimous, 
any director dissenting from the action of the majority, or the stockholder concerned, 
may, within five days after the receipt of notice of the decision of the board, appeal 
from the decision to the stockholders of the corporation by filing with the president 
a written notice of appeal. Whereupon the president shall call a special meeting of 
stockholders for the purpose of considering the appeal, and the action of two-thirds 
in amount of the outstanding stock represented at said meeting shall be final and con- 
clusive. If such assignment is approved, the applicant shall surrender his stock and 
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lease to the secretary of the corporation and new certificates and a new lease shall be 
issued to the assignee. 

It shall be the duty of each lessee to respect the comfort and peace of mind of his 
neighbors, as well as all members of the corporation and see that no unnecessary noise 
which might interfere with any of the occupants of the building is permitted in his 
home, and that no musical instruments, such as phonograph, radio loud speaker, piano, 
drums, or cornets are played after the hour of 10 o’clock in the evening. Lessees shall 
not permit any noisy parties, or practicing of piano or other musical instruments in 
their apartment to a point where it will become objectionable to other neighbors. 

Apartments leased to stockholders under the provisions hereof may be sublet for 
periods not exceeding one year at a time with the previous written consent of the board 
of directors, obtained in like manner as provided for assignments in paragraph —— 
of this by-law, except that a two-thirds vote of directors shall be sufficient. Such 
approval, however, shall not operate to relieve the stockholder of any obligation under 
his stockholder’s lease, either for the payment of assessments or otherwise, or to sub- 
stitute the sublessee for the lessee in said lease, but shall be an approval only of the 
sublessee as an acceptable occupant of the apartment for the term indicated; provided, 
however, that such lease by the tenant to his sublessee shall have attached thereto the 
following provision: “The approval of this lease is given on the express condition that 
the undersigned corporation may at any time, at its option be subrogated to all of 
the rights of the lessor in this lease, including the right to collect rents on the terms 
and conditions provided for in the by-laws of the corporation” and that both the 
lessor and lessee in this lease agree to this provision as a part of the lease. A written 
notice to the effect that the corporation has exercised such option, delivered to the 
lessee and the lessor either in person or by registered mail shall be sufficient to vest 
in the corporation all the rights of the lessor under this lease. 


FORM (C) —MANAGEMENT TRUST CO-OPERATIVE AGREEMENTS 


The Trust Agreement should describe the trust property, have a general declara- 
tion of agreement by the trustees to take and hold in trust upon the trusts in the 
agreement and the deeds in trust set forth. It should describe purposes of the trust 
and its duration within the rule against perpetuities and should provide broad powers 
of the trustee in dealing with parties other than the parties to the Trust Agreement 
and their successors in interest. As regards the beneficiaries, the powers of the trustee 
should be expressly spelled out with the description of the beneficial interest and the 
form of evidence thereof. The authority for operation should be delegated to trust 
managers named and a full description of their general powers to manage and operate 
the property is recommended. The trustee, if other than the trust managers, should 
be empowered to act upon their direction except for limitations requiring the direction 
of the beneficiaries or some prescribed majority thereof. Provisions authorizing the 
trust managers to lease the premises to beneficial interest holders similar to proprietary 
lease provisions should be included as well as all customary provisions for appointment 
and succession of trustees and managers, appropriate exoneration clauses and other 
formal provisions. Authority should be provided for the levying as rent of the pro 
rata cost of operation and for the refund to the tenants of any excess of receipts over 
disbursements on at least an annual basis. Some particular provisions which have been 
used and whose language may prove helpful are set out below. 

Nature of the beneficial interest. The beneficial interest under this trust and any 
certificate representing any such interest shall be and is personal property and not real 
estate and such interest and any certificate representing such interest, or any fractional 
part thereof, may be assigned and transferred as such; that in case of the death of 
any holder of a Common Beneficial Certificate during the existence of this trust, his 
right and interest as represented by such certificate shall, except as herein otherwise 
specifically provided, be transmitted or descend in the same manner as other personal 
property and no holder of a Common Beneficial Certificate issued hereunder at any 
time shall have any claim, title or interest, legal or equitable, in or to any of the trust 
property at any time held by the Trustee hereunder, but only such interest in the 
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earnings, avails and proceeds (as hereinafter defined) as shall be specified in this 
Agreement. 

The managers, duties and powers. Subject to the powers and duties of the Trustee 
under this Agreement, the Managers shall have the sole right and power of direction 
to deal with the title to the trust property and to manage and control said property, 
including the rental and handling of the rents, earnings, avails and proceeds therefrom. 
Without limiting the generality of the foregoing rights and powers of the Managers, 
they shall: 


(a) Proceed to negotiate and to consummate the mortgage loan above referred 
to and to do all things necessary and required in connection therewith. 

(b) Maintain the trust property and the grounds, buildings and equipment appur- 
tenant thereto in good and substantial repair and condition; provided, that in the event 
all or any of the buildings covered by the mortgage shall be destroyed or damaged by 
fire or other casualty, the money deriving from any insurance on the property shall 
be applied in accordance with the terms of the mortgage on the premises. 

(c) The trust property, equipment, buildings, plans, apparatus and devices and 
all of the offices, books, contracts, records, documents and other records maintained 
by the Trustee or the Managers in connection with or incidental to the construction, 
financing and operation of the trust property shall be subject to examination and in- 
spection at any reasonable time by the beneficiaries and the Managers shall keep com- 
plete, orderly and accurate books of account and shall also keep copies of all written 
contracts or other instruments executed by them or at their direction by the Trustee 
which affect the trust or any of its property, all or any of which may be subject to 
inspection and examination by the beneficiaries. 

(d) Keep the improvements now existing or hereafter erected on the mortgaged 
trust property insured against loss by fire and such other hazards, casualties, and con- 
tingencies, as may be stipulated by the Commissioner upon the insurance of the mort- 
gage and other hazards as may be required from time to time by the mortgagee, and 
all such insurance shall be carried in such companies and for such periods as may be 
required by the mortgagee, and be in an amount which will comply with the co- 
insurance clause applicable to the location and character of the property but not less 
than eighty per centum (80%) of the actual cash value of the insurable improvements 
and equipment of the property. Such policies shall be standard policies endorsed with 
standard mortgagee clauses with loss payable to the mortgagee, as interest may appear, 
and shall be deposited with the mortgagee. 

(e) To do or cause to be done all the things required to be done by the Trustee, 
as Trustee, under the terms and conditions of the Building Loan Agreement which 
will be entered into by and between the Trustee and the lender of the funds to be 
secured by a mortgage to be executed by the Trustee. 

(f) To make or cause to be made all payments and deposits required to be made 
under the terms of the note executed by the Trustee and the mortgage securing the 
same. 

(g) The Managers and all agents and employees engaged in the management, 
maintenance or operation of the project shall be entitled to reasonable compensation 
for their services, such compensation to be fixed from time to time by a majority of 
the Common Beneficial Interest holders. 

(h) Delegate ministerial powers to any person or corporation, as their agents, in 
connection with the management, including the collection of assessments and charges 
for other services, maintenance and operation of the trust property. 

(i) Neither the Managers nor any beneficiary hereunder shall have any authority 
to contract for or in the name of the Trustee or to bind the Trustee personally. 

(j) In the event of disagreement among the Managers with respect to any matter 
requiring their action or decision, the decision of a majority of them with respect to 
such matter shall be as valid and binding upon the trust as if all Managers had joined 
therein. 

(k) Subject to all other restrictions imposed upon them in this Agreement, the 
Managers may by an instrument in writing signed by them authorize any one or more 
of themselves, singly or jointly, as they determine, to endorse for deposit or negotia- 
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tion any and all checks, drafts, notes, bills of exchange and orders for the payment 
of money either belonging to the trust or coming into their possession as Managers, 
and to sign any and all checks, drafts and orders against any funds at any time standing 
to the credit of the trust and any of said instruments so endorsed, negotiated or signed 
shall be honored without further inquiry by any depository of the funds of said trust. 


No personal recourse against trustee, trust managers or certificate holders. No 
recourse shall ever be had, directly or indirectly, against the Trustee personally, against 
the Managers or any of them personally, or against the holder of any of the Certificates 
of Beneficial Interest, or against any employee of either the Trustee or the Managers, 
by legal or equitable proceedings or by virtue of any statute or otherwise on any trust 
deed, mortgage, pledge or note, or upon any promise, contract, instrument, undertaking, 
obligation, covenant or agreement, whatsoever, executed by the Trustee, or by the 
Managers, or by any person employed by either, or by reason of the creation of any 
indebtedness by the Managers under this Agreement for any purpose authorized by 
this Agreement, or by the Trustee. It being expressly understood and agreed that all 
such liabilities, covenants and agreements of the Trustee, the Managers, or any person 
employed by either, whether in writing or otherwise under this Agreement, shall be 
enforcible only against, and be satisfied only out of, the trust property, or such part 
thereof as shall under the terms of any such agreement be liable therefor, or shall be 
evidence only of a right of payment out of the net income, proceeds and avails of 
the trust property, as the case may be; provided, however, that the rents and income 
of the trust property are trust funds for the payments of the obligations of the trust 
and that the Managers are dealing with them as fiduciaries for the purpose of carrying 
out the purposes of the trust and are subject to the obligations of fiduciaries in dealing 
with such funds, 


FORM (D) —EXCERPTS FROM GENERAL DECLARATION OF EASE- 
MENTS, PARTY WALLS AND RESTRICTIVE COVENANTS 


Wuereas, the premises are in the process of improvement contemplating the con- 
struction thereon of a series of four-and six-unit attached dwellings having certain 
common walls one-half of the thickness of which shall rest on each of the properties 
of which said party wall forms the common boundary and having for common use 
certain parking areas, easements for ingress, egress and utilities and certain walks for 
the use of more than one unit of such attached dwellings; and 

Wuereas, Trustee desires to create agreements respecting the construction, care, 
and maintenance of party walls and for the common use of all walks, pavements, 
passages, easements and parking areas provided on the premises and desires to preserve 
the harmony of designs of structures to be erected on the premises and to provide 
certain restrictive covenants for the protection of future owners and inhabitants of the 
individual dwelling units thereon. 

Now, THEREFORE, in consideration of the premises it is declared as follows: 


1. Any wall constructed of brick, concrete, or other materials along the boundary 
cr boundaries of any lot or portion thereof separately conveyed from the premises 
above described which is constructed so that a portion of the thickness of such wall 
shall rest on each of two contiguous adjoining parcels, shall be deemed to be a party 
wall for the purposes of this agreement. 

2. Each of said party walls shall extend from foundations and footings to the roof 
of the respective dwellings constructed on said parcels, and upon completion that 
portion of the wall and foundation upon each respective lot shall be used and enjoyed 
exclusively by the owner of the dwelling situated on said lot, and that portion of the 
boundary line between each respective adjoining lot shall be used by said adjoining 
owners in common. 

3. In the event it shall be necessary at any time or times to repair or rebuild the 
whole or any portion of said walls, the expense of such repairing or rebuilding shall 
be borne equally between the adjoining owners as to such portion of such walls as 
shall be used in common by them, and the cost of repairing or rebuilding any portions 
of such walls, not so used, shall be borne wholly by the owner who shall have exclusive 
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use of the same. Any wall so repaired or rebuilt shall occupy the same space and 
shall be of the same or similar material and shall be of substantially the same dimensions 
as the original walls, unless any law or ordinance then in force shall require walls of 
other material or dimensions, and in such event such walls when repaired or rebuilt 
shall comply with such law or ordinance. 

4. Perpetual easements for ingress, egress and utilities (such as sewer, water, gas, 
electricity, telephone lines, and the like) and perpetual easements for parking as shown 
on the plat of the subdivision of the premises hereinabove referred to, are hereby 
created. The easements for ingress and egress are appurtenant to the lot or portion 
thereof, separately conveyed, touching or adjoining any such easement. The easements 
for parking, telephone service and utilities (such as sewer, water, gas, electricity, tele- 
phone lines, and the like) are appurtenant to each and all of the lots or parcels sepa- 
rately conveyed in the subdivision. It is contemplated that walks running in an easterly 
and westerly direction and stoops connecting thereto will be constructed along the 
boundary lines common to certain adjacent parcels connecting with the easements for 
ingress and egress above referred to. Such walks and stoops are declared to be common 
walks and stoops for the benefit of such adjoining property owners and perpetual 
appurtenant easements in and upon such walks are hereby created for that purpose. 
Each stoop and walk constructed upon the easements hereinabove described shall be 
maintained as a good and safe walk or stoop by the owners of the lots or parcels 
having an interest in the particular easements as hereinabove described. Each owner 
of an interest of such easement shall contribute his aliquot share of the work and 
expense of such maintenance. 

5. No noxious or offensive activity shall be carried on upon any lot or parcel, 
nor shall anything be done thereon which may be or may become an annoyance or 
nuisance to the neighborhood. 

6. No structure of a temporary character, trailer, basement, tent, shack, garage, 
barn or other out building shall be used on any lot or parcel at any time as a residence 
either temporarily or permanently. 

7. Any other facilities of any kind presently existing or installed as part of the 
original construction and designed for common use by two or more parcels, shall be 
perpetually used in common by such parcel owners or occupants. 

8. The foregoing declarations of restrictions (declared in paragraphs 5 and 6 
above) shall be considered as covenants running with the land for the benefit of all 
lots and parcels in said subdivision and the persons who may from time to time be 
the owners thereof, and said restrictions and covenants shall continue in force and effect 
for a period of 25 years from the date hereof, at which time said covenants and restric- 
tions shall be automatically extended for successive periods of 10 years unless by an 
instrument signed by a majority of the then owners of the lots or parcels and duly 
recorded it is agreed to change the said covenants in whole or in part. 

9. If any person at any time during the effective life of the foregoing restrictions 
shall breach said restrictions or attempt or threaten to breach or shall omit to perform 
or observe any one of the foregoing restrictions, then in that event any person or 
persons who shall be the owner of any lot in said subdivision which is subject to the 
same restrictions, shall be entitled to enjoin said breach or omission or to institute and 
prosecute any appropriate proceedings, legal or equitable, to prevent or redress the 
wrong done or attempted. 

10. Ir is the intention of the Trustee that this agreement and declaration shall be 
recorded approximately contemporaneously with aforesaid plat of subdivision, and all 
conveyances by the Trustee and all subsequent conveyances made during the effective 
term of these restrictions shall be subject to the foregoing restrictions, whether or not 
such restrictions shall be expressly referred to in said conveyances. 

11. Each of the foregoing covenants is intended to be severable and in the event 
any such covenant shall be held to be invalid by a final judgment or decree of any 
court, such invalidity shall not affect any other provisions not thereby declared invalid. 
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FORM (E) —GENERAL LANGUAGE TO BE INCORPORATED 
IN EACH CONVEYANCE 


Subject to declaration for easements, party walls and restrictive covenants made 
by the grantor herein, dated , and recorded in the office of the Recorder 
of Deeds of Cook County, Illinois, as Document No. , which is incorporated 
herein by reference thereto. Grantor hereby grants to the grantee their heirs and 
assigns, as easements appurtenant to the premises hereby conveyed, the easements 
created by said declaration for the benefit of the owners of the parcel of realty herein- 
above described. Grantor reserves to itself, its successors and assigns, as easements 
appurtenant to the remaining parcels described in said declaration, the easements created 
for the benefit of the remaining parcels described in said declaration, and this convey- 
ance is subject to said easements and the right of the grantor to grant said easements 
in conveyances of said remaining parcels or any of them. The parties hereto for them- 
selves, their heirs and assigns, covenant to be bound by the restrictions and the agree- 
ments in said declaration as covenants running with the land. 


FORM (F) — GUARANTEE, ASSUMPTION, AND LIMITATION OF PERSONAL 
LIABILITY IN AGREEMENT OF TRANSFER AND ASSUMPTION 


The Second Parties hereby unconditionally guarantee and assume and agree 
to pay the said mortgage indebtedness to the Association in accordance with the terms 
of its said note and mortgage and also agree to comply with any and all of the other 
covenants, conditions and agreements contained in the said note, mortgage and assign- 
ment of rents given in connection therewith; provided, however, that each of Second 
Parties shall be personally liable for only one-half (%) of the unpaid balance of the 
indebtedness hereby guaranteed and assumed, and provided further that in case of any 
judgment for the debt or any foreclosure and resulting deficiency decree, this limitation 
on personal liability shall be incorporated therein. 














JOINT TENANCIES TODAY 


BY JOHN MANN * 


FOR A LONG TIME the joint tenancy has enjoyed remarkable popu- 
larity, particularly as a medium for the ownership of real estate by husband 
and wife. In recent years, however, cases began to arise, from time to time, 
where use of the joint tenancy resulted in serious tax burdens which other- 
wise could have been avoided. The recurrence of these cases caused mem- 
bers of the bar to re-examine with a critical eye the whole subject of joint 
tenancies, As a result, many practitioners reached the conclusion that the 
joint tenancy, despite its advantages in a proper case, is commonly mis- 
understood by laymen and that serious cases of hardship, tax and otherwise, 
are continually arising because of the tendency of laymen to use the joint 
tenancy without legal advice and without a full understanding of its legal 
nature and characteristics. 

The popularity of the joint tenancy, however, still persists. In 1954, 
the tax aspects of the joint tenancy were changed in some respects by the 
new Internal Revenue Code. Have these changes now removed some of 
the joint tenancy’s principal disadvantages? Where does the joint tenancy 
stand today when subjected to critical analysis? While a complete review 
of the law relating to joint tenancies is not possible in an article of this 
length, yet some of the present-day aspects of the joint tenancy in real 
estate may well be considered. Joint tenancies in personal property present 
their own special problems. The latter type of joint tenancy is not con- 
sidered in this article. 


ADVANTAGES 


To begin with, it must be conceded that the joint tenancy offers some 
very real and practical advantages, particularly as a medium for home owner- 
ship by husband and wife. 

Those advantages may be concretely illustrated by the case of a husband 
and wife whom we will call John Doe and Mary Doe. They have had no chil- 
dren. The Does buy a home. The deed is made to John Doe alone. Some 
years later he dies without a will. His wife, Mary Doe, survives him. 
Imagine her surprise and disappointment when the family lawyer informs 
her that under the laws of descent of Illinois, she takes only an undivided 
half interest in the home; that the other undivided half goes to her deceased 
husband’s parents, his brother and sister, and certain of his nieces and 
nephews who are children of a deceased brother of her husband. Neither 


*JOHN MANN. LL.B. 1922, University of Illinois; member of Law 
Department, Chicago Title and Trust Company, Chicago, Illinois. 


1Iui. Rev. Stat. c. 3, § 162 (1955). 
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John Doe nor Mary Doe realized, during the former’s lifetime, that this 
could happen if John Doe died without a will devising the home to his wife. 
However, had an ordinary joint tenancy deed been used at the time the 
home was purchased conveying the property to John Doe and Mary Doe, 
his wife, as joint tenants, the wife would ordinarily have become sole owner 
as surviving joint tenant upon her husband’s death, free from any claims 
of his relatives. 

Even if it be assumed that John and Mary Doe had children, then under 
the circumstances mentioned above (where title stood in John Doe alone 
and he left no will) Mary Doe under the Illinois laws of descent would take 
only an undivided one-third interest in the home and the children would 
take the other undivided two-thirds interest.2 If the children were minors, 
the property would remain unsalable except at considerable expense and 
trouble until the minors became of age and were competent to join in a 
deed. On the other hand, use of the joint tenancy at the time the property 
was acquired would ordinarily have resulted in Mary Doe obtaining com- 
plete title to and control of the home upon her husband’s death. 

John Doe could, of course, have given Mary Doe sole ownership at his 
death by taking title to the home in his own name and devising all interest 
in the property to her by will. However, in such a case, upon John Doe’s 
death, Mary Doe in order to perfect her title must arrange to have a 
proceeding brought in the probate or county court to have the will 
admitted to probate and to bar possible claims against John Doe’s estate. 
The will remains vulnerable to contest for nine months after it has been 
admitted to probate,’ while the possibility that a creditor or creditors of 
John Doe may assert a claim or claims against his estate which could burden 
the real estate will not be eliminated until the probate or county court pro- 
ceeding has run on for at least a like period. Meanwhile title to the real 
estate remains clouded and the widow will probably not be able to sell or 
mortgage it, no matter how urgent her needs. Furthermore, the conduct 
of the proceeding in the county or probate court involves expense by way 
of court costs and attorney’s fees. 

Suppose that instead of John Doe taking title in his own name and 
making a will, he has the home conveyed to himself and wife as joint tenants 
at the time it is acquired. Upon his death, Mary Doe ordinarily becomes 
sole owner as surviving joint tenant, free from possible claims of creditors 
of her husband, and she will not be required to incur the expense of an 
administration proceeding upon his estate to bar such possible claims.5 
Furthermore Mary Doe, as surviving joint tenant, will be able in most cases 


2 Ibid. 

37d. § 242. 

4]d.§ 356. 

5 Irvine v. Helvering, 99 F.2d 265 (8th Cir. 1938). 
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to sell or mortgage the home immediately after John Doe’s death without 
waiting for any probate period to expire. She will probably be required 
to supply the purchaser or mortgagee with (1) evidence of John Doe’s 
death, (2) proof that no Illinois inheritance tax® or federal estate tax is 
payable,’ or if such a tax is payable, that the lien thereof has been discharged, 
and (3) that John Doe left no will or if he did that there is no question of 
the property passing thereunder to a devisee other than Mary Doe through 
the doctrine of election. Upon such a showing, which can usually be made 
by a short affidavit where the value of the decedent’s estate is not large,® 
the surviving joint tenant will in the normal course of events be able to sell 
or mortgage the joint tenancy property without waiting for any “probate 
period” to elapse after the deceased joint tenant’s death. 

To sum up, therefore, it is apparent that the joint tenancy offers certain 
important, practical advantages, as follows: 


(1) The deed by which the property is acquired operates (provided 
the joint tenancy has not been severed) !° to vest sole ownership in the sur- 
vivor upon the death of either joint tenant, thus producing the same result 
as a will which the decedent often should have made but has nevertheless 
overlooked. 

(2) The surviving joint tenant acquires a good title to the whole of 
the joint tenancy property without the expense of a proceeding in the 
probate or county court to have a will of the deceased joint tenant admitted 
to probate or to bar possible claims against the latter’s estate. 

(3) The surviving joint tenant ordinarily gets a commercially accept- 
able title to the entire joint tenancy property which he or she can convey 
or mortgage at once with little trouble and without waiting at least nine 
months for a probate proceeding on the deceased joint tenant’s estate to be 
completed. 


These advantages are, of course, important, and they have been largely 
responsible for the popularity which the joint tenancy has enjoyed, par- 
ticularly as a medium of home ownership by husband and wife. The joint 
tenancy’s lack of popularity, which has been growing in recent years, results 
not from lack of important advantages, but from certain disadvantages which 
operate, in some instances, to counterbalance the advantages outlined above. 


® See division of this article entitled “Tax Aspects” p. 51 infra. 

1 Ibid. 

8 See subdivision entitled “Will” under “SrveraNce” p. 70 infra. 

® The non-existence of any state inheritance or federal estate tax can be established 
in such a case by averments with respect to the value of the decedent’s estate, including 
the value of joint tenancy property. 

10 The proviso in parenthesis is important, See division entitled “SevERANCE” p. 65 


infra. 
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TAX ASPECTS 


One important disadvantage which has operated to counterbalance the 
joint tenancy’s advantages in recent years, has been the increased tax burden 
which sometimes results from its use. Before considering that disadvantage 
in detail, brief reference will be made to the general manner in which the 
Illinois inheritance tax and federal estate tax operate upon joint tenancy 
estates. 

The Illinois Inheritance Tax Act provides that upon the death of a 
joint tenant the right of the surviving joint tenant or tenants to the imme- 
diate ownership or possession and enjoyment of the joint tenancy property 
shall be deemed a taxable transfer in the same manner as though a fractional 
part of the property (to be determined by dividing the value of the entire 
property by the number of joint tenants) belonged absolutely to the de- 
ceased joint tenant and had been devised by him by will to the surviving 
joint tenant or tenants."! The exemption provisions of the Act are applicable 
so that if the surviving joint tenant is a spouse, or one of the other close 
relatives enumerated in the statute, there will be no tax where the interest 
received from the decedent is valued at less than $20,000.12 Where an in- 
heritance tax is payable, the Illinois statute makes it a charge on the real 
estate 13 subject to the proviso that if it is not “sued for” within five years, 
it shall “be presumed to be paid and cease to be a lien as against any pur- 
chaser of real estate.” 14 

Joint tenancy property may also be included in the gross estate of a 
decedent for federal estate tax purposes.!® Unlike the Illinois inheritance 
tax, the exemption depends upon the size of the estate rather than the 
amount received by a beneficiary. That exemption has been continued at 
$60,000 under the 1954 Code.!® Where the deceased joint tenant and the 
surviving joint tenant or tenants have acquired the joint tenancy property 
by gift or devise, a fractional part is included in the decedent’s gross estate, 
determined by dividing the value of the property by the number of joint 
tenants. In other cases, the entire joint tenancy property is treated as a part 
of the deceased joint tenant’s estate in the first instance for federal estate 
tax purposes. It may be affirmatively shown, however, that the joint tenancy 
property or a part thereof actually and equitably belonged to the surviving 
joint tenant or tenants, either originally or by purchase from the decedent 


11]uL, Rev. Stat. c. 120, § 375(5) (1955). 
12 Tid, 

13 Jd. § 378. 

14 Jd, § 397. 

15 Int. REv. Cope or 1954, § 2040. 

16 Td, § 2052. 
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for an adequate and full consideration, in which event the decedent’s estate 
for tax purposes will be relieved proportionately.!* 

These provisions with respect to inclusion of the joint tenancy property 
in the deceased joint tenant’s estate for federal estate tax purposes have not 
been changed by the 1954 Code.!8 An unpaid estate tax constitutes a lien 
on the gross estate of the decedent for ten years, although the Code provides 
in substance that any part of such property transferred to a bona fide pur- 
chaser or mortgagee for “an adequate and full consideration in money or 
money’s worth” shall be divested of the lien.!° The Code provides rather 
full administrative machinery for the release of the lien.?° 

It should not be overlooked that when dealing with the federal estate 
tax, as distinguished from the Illinois inheritance tax, life insurance carried 
by the decedent must generally be taken into account when computing the 
decedent’s gross estate for purposes of that tax.24_ On the other hand, where 
property is held by a husband and wife as joint tenants, the surviving 
spouse’s marital deduction may properly be extended to that property.?? 
It follows that where the deceased joint tenant leaves to a surviving spouse 
adequate property qualifying for the maximum marital deduction and his 
gross estate, including the interests held by him and his spouse in joint ten- 
ancy, does not exceed $120,000, no federal estate tax problem will be pre- 
sented. Where an estate is large enough, however, to feel the impact of 
the federal estate tax, important tax considerations very quickly arise. 


Effect on “Life Estate-Remainder” Device 


An important disadvantage of the joint tenancy in some cases, so far as 
inheritance and estate taxes are concerned, results from the fact that it may 
preclude taking advantage of the important “life estate-remainder” tax- 
saving device. In essence, that device rests on the proposition that the devise 
or bequest of a life estate followed by a remainder constitutes but one tax- 
able transfer. This means that a testator can will property to his wife for 
life with remainder to their children and there will be but one estate and 
inheritance tax during the devolution of the property to the wife and ulti- 
mately to the children. On the other hand, if the testator devises the prop- 
erty to his wife absolutely there will be a full inheritance and estate tax 
upon his death and then when the wife upon her death devises the property 
to the children or lets it descend to them, there frequently will be another 
inheritance and estate tax payable at the time of her death.?8 Use of the 


17 Id. § 2040. 

18 See Int. Rev. Code of 1939, § 811(e). 

19InT. Rev. Cope or 1954, § 6324. 

207d. § 6325. 

21 Jd. § 2042. 

22 Id. § 2056(e) (5). 

*3 Where the wife dies within 10 years after the husband, her estate will be entitled 
to a credit for estate taxes previously paid upon the husband’s death. Jd. § 2013. 
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“life estate-remainder” tax-saving device thus forestalls two tax bites in one 
generation. 

After the advent of the marital deduction in 1948, a variation of the 
device has been commonly used to accomplish much the same purpose. 
One-half of the estate is willed to the wife outright. Because of the marital 
deduction no federal estate tax will be payable with respect to that half 
until the property is transmitted on to the children. The “life estate- 
remainder” device is used only in connection with the remaining half of 
the estate, and the federal estate tax with respect to that half will be payable 
upon the testator’s death but not at the widow’s death. Again, the possi- 
bility of two federal estate tax bites in one generation is avoided.** 

It is apparent that where the principal family asset consists of one 
valuable parcel of real estate held by the husband and wife as joint tenants, 
the “life estate-remainder” tax-saving device cannot operate. The end result 
of the joint tenancy in such a case will ordinarily be much the same as if 
the spouse who died first had held title in his or her own name and willed 
the property to the surviving spouse absolutely. This can be illustrated by 
the case of a husband, called H, who buys a 400-acre farm with his own 
funds. He takes title in the names of himself and W, his wife, as joint 
tenants. H dies leaving W and several children surviving. The farm which 
has appreciated in value until it is worth $500 per acre at H’s death, is the 
principal asset. The following illustrates what could happen from a federal 
estate tax point of view: 


H’s W, surviving joint tenant W’s | Farm descends 


death Y, — No tax, marital deduction death | to children 
All subject 











Farm Y, — Subject to federal estate tax — 
worth Tax, $4,800 on 
$200,000 


Tax, $31,500 


Federal estate tax from death of 
H until farm reaches children: 


Upon death of H $ 4,800 
Upon death of W 31,500 





Total tax $36,300 


24 Spencer, The Function of the Lawyer in Estate Planning, 1949 U. Itt. L. Forum 
1, 10-11. The will often effectuates this plan by means of two trusts, each composed of 
property in an amount equivalent to one-half of the value of the testator’s adjusted 
gross estate as determined for federal estate tax purposes. In the first trust, all income 
is payable to the wife during her lifetime and she is given a power of appointment by 
will over the trust property. In default of the exercise of the power by the wife, the 
trust property is distributable in equal shares to the children, or distribution of prin- 
cipal to the children is postponed until they reach specified ages, with the income only 
payable to them until the times fixed for distribution of principal. This trust is designed 
to qualify for the marital deduction. In the second trust (not designed to qualify for 
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Suppose, however, that H had placed the matter of planning the estate 
in the hands of the family lawyer and the latter had utilized the “life estate- 
remainder” tax-saving device. Title to the farm would have been taken by 
H in his own name. A will would have been prepared for H under which, 
speaking generally, he would have given one-half of his property to W 
outright, and the other one-half to W for life with remainder to the chil- 
dren. The following illustrates what would then have happened from a 
federal estate tax point of view under the same facts detailed above. 











H’s ¥Y, to W outright. W’s |% descends from 
death No tax, marital deduc-| death | W to children — 
——_—__——_— |tion federal estate tax, 
— %, to W for life, eatin 
$200,000 remainder to children. Remainder in other 
oer Federal estate tax on ¥, passed to children 
entire transfer, $4,800 under H’s will — federal 
estate tax paid at 
death of H 


Federal estate tax from death 
of H until entire farm reaches 





children: 

Upon death of H $4,800 

Upon death of W 4,800 
Total tax $9,600 


A comparison of the two charts shows that use of the joint tenancy 
under the circumstances set forth above will cost the H family approxi- 
mately $26,700 more in federal estate taxes than would have been necessary 
had skilled estate planning been availed of and the advantages of the “life 
estate-remainder” tax-saving device utilized. Any advantages of the joint 
tenancy will have been heavily outweighed in such a case by its unnecessary 
tax cost. 

It by no means follows from what has been said that use of the joint 
tenancy necessarily excludes the advantage of the “life estate-remainder” 
tax-saving device in every case. For example, suppose that H, in the illus- 
tration given, owned in addition to the 400-acre farm worth $200,000, 
stocks, bonds, and other assets also worth approximately $200,000. If the 
farm in such a case were held by H and W in joint tenancy, the “life estate- 
remainder” tax-saving device might still be used to advantage with respect 


the marital deduction) the income is payable to the wife during her lifetime and upon 
her death the trust corpus is distributable to the children, or such distribution is post- 
poned until they reach specified ages. Where an estate consists of various types of 
property, trusts are ordinarily needed to make the foregoing plan workable and prac- 
ticable. The variation of the “life estate-remainder” device just discussed may leave half 
of the estate open to two Illinois inheritance tax bites in one generation, but the really 
serious problem, when an estate is large, usually grows out of the federal estate tax. 
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to H’s remaining property. H could, by will, give that remaining property 
to W for life, remainder to the children, through the medium of a testa- 
mentary trust. Upon H’s death, W would take the farm as surviving joint 
tenant, free from federal estate tax, by reason of her marital deduction (the 
farm constituting half of the estate) in much the same manner as if H 
had devised half of his estate to her absolutely by will. The will which H 
has actually made applies the “life estate-remainder” device to the remaining 
property in substantially the same manner as if H had willed half of his 
estate to W for life, remainder to the children, after a gift of the other half 
to W absolutely. 

Such a fortuitous arrangement of assets will, of course, not always exist. 
And even where a fifty-fifty division of property in kind is possible, as 
suggested, constant watch will be necessary during the party’s lifetime to 
see that his property holdings do not materially change and upset the 
arrangement. The only practical course would seem to be for the property 
owner to lay all the facts of his particular case before his lawyer and be 
governed by the latter’s advice. 

The fact that use of the joint tenancy in certain cases prevents proper 
estate planning through use of the “life estate-remainder” tax-saving device 
and in those cases may give rise to heavy estate and inheritance taxes which 
otherwise could have been avoided, is a disadvantage of the joint tenancy 
which continues notwithstanding the Internal Revenue Code of 1954. 


Survivor's Income Tax Basis on Sale 


Another tax disadvantage of the joint tenancy which has arisen in many 
cases in recent years involves the income tax basis of the surviving joint 
tenant upon the latter’s sale of the joint tenancy property. Even though 
the entire joint tenancy property may have been included in the gross 
estate of the deceased joint tenant for estate tax purposes under the rules 
stated above, yet upon a subsequent sale of the joint tenancy property by 
the surviving joint tenant his or her basis for computing long-term capital 
gain or loss has been, not the value of the property at the date of the 
deceased joint tenant’s death, but the cost of the property back at the time 
it was originally acquired. In view of the appreciation in real estate values 
in recent years, this rule has produced really serious tax disadvantages to 
surviving joint tenants in numerous cases. 

To illustrate, assume that a husband bought an apartment building in 
1942 at a cost of $100,000. The funds used in the purchase were his own 
but he had title conveyed to himself and wife, as joint tenants. In 1952 
the husband died. The apartment building had doubled in value and was 
then worth $200,000. Shortly after the husband’s death, the wife sells the 
property for $200,000. Although the value of the entire property was 
necessarily included in the husband’s estate for federal estate tax purposes, 
yet upon the sale by the wife her income tax basis under the rule stated 
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above was the cost of the property back at the time it was acquired in 
1942. Allowing for depreciation, her long-term capital gain was probably 
figured somewhere around $118,000 and this meant that she had to pay an 
income tax on the sale of approximately $30,500. Had the husband taken 
title in his own name back in 1942 and passed the property to the wife by 
will, her income tax basis on the sale would have been the value of the 
property at the husband’s death, or $200,000. This would have meant no 
appreciable capital gain and probably no income tax whatever to the wife 
on the sale following her husband’s death. In short, the joint tenancy in 
such a case represented a $30,500 luxury to the surviving spouse! It is easy 
to see how experiences such as this have contributed materially to the joint 
tenancy’s unpopularity in recent years. As a matter of fact, the surviving 
widow might have been stuck with the same type of unnecessary tax— 
although probably not so large—through use of the joint tenancy in the 
acquisition of an ordinary home by the husband in his lifetime. 

When the Internal Revenue Code of 1954 was in process of being 
drafted, the understanding on the part of most members of the bar was 
that the surviving joint tenant’s income tax basis upon a sale of the joint 
tenancy property would be changed from the cost of the joint tenancy 
property at the time it was acquired to its value at the time of the deceased 
joint tenant’s death.*® While the point does not appear to have been judi- 
cially determined since the 1954 Code went into effect, most lawyers and 
commentators seem to be of the opinion that the new Code did accomplish 
such a change.?6 Others doubt, however, whether this result has been 
achieved. 

The difference of opinion grows out of the language of the 1954 Code. 
Section 1012 lays down the general rule that the basis for determining gain 
or loss from the sale of property shall be the cost of the property. Section 
1014(a) qualifies the general rule by providing that in the hands of a person 
acquiring property from a decedent or to whom the property passed from 
a decedent, the basis shall be the fair market value of the property at the 
date of the decedent’s death, or at the optional date specified in the Act.?* 
Section 1014(b) then proceeds with various subparagraphs which enumerate 
those instances where property is to be considered as having been acquired 
from or having passed from the decedent. The only one enumerated which 
could possibly include a joint tenancy, it would seem, is subparagraph (9). 
That subparagraph covers the following property: 


25 H. R. Rep. No. 8300, 83d Cong., 2d Sess. (1954), and S. Rep. No. 1622, 83d Cong., 
2d Sess. (1954), indicate that this was probably the congressional intent. 

26 See 1 P-H 1955 Fep. Tax Serv. § 10,449; 553 CCH 1955 Sranp. Fep. Tax Rep. 
q 4524.013; RABKIN AND JOHNSON, FEDERAL INcoME, Girt AND Estate Taxation § 54.10 
(1955); Waldo, Real Estate Transactions Under the Revenue Code of 1954, 43 IL. 
B. J. 6, 12 (1954). 
27 INT. REv. Cope or 1954, § 2032. 
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“(9) In the case of decedents dying after December 31, 1953, prop- 
erty acquired from the decedent by reason of death, form of owner- 
ship, or other conditions (including property acquired through the 
exercise or nonexercise of a power of appointment), if by reason thereof 
the property is required to be included in determining the value of the 
decedent’s gross estate under chapter 11 of subtitle B or under the 
Internal Revenue Code of 1939. In such case, if the property is acquired 
before the death of the decedent, the basis shall be the amount deter- 
mined under subsection (a) reduced by the amount allowed to the tax- 
payer as deductions in computing taxable income under this subtitle or 
prior income tax laws for exhaustion, wear and tear, obsolescence, 
amortization, and depletion on such property before the death of the 
decedent. Such basis shall be applicable to the property commencing on 
the death of the decedent. ...” 


It will be noted that subparagraph (9) applies only to property acquired 
from the decedent by: 


(1) reason of death; 
(2) form of ownership; or 
(3) other conditions. 


Those who contend that no change in the basis of the surviving joint tenant 
has been effected point out that one of the fundamental concepts of a joint 
tenancy is that when a joint tenant dies, the surviving joint tenant does not 
acquire any interest from or under the decedent, but the survivor’s enlarged 
interest accrues to him solely by reason of the conveyance or instrument 
by which the joint tenancy was originally created.?8 Consequently, they 
ask, “How can the language of subparagraph (9) be said to apply to the 
interest of a surviving joint tenant when that interest is not acquired from 
or through the deceased joint tenant?” They further contend that if the 
surviving joint tenant’s tax basis is not changed by subparagraph (9), no 
other provision of the 1954 Code can be said to have produced that result. 

In further support of the view that the surviving joint tenant’s basis has 
not been changed, the minority places reliance on the decision of the United 
States Supreme Court in Lang v. Commissioner.2® That case involved a 
tenancy by the entireties where the surviving spouse, like a surviving joint 
tenant, is held to take by virtue of the instrument creating the estate in the 
first instance and not under the deceased tenant.*° One of the tenants by 


28 CokE, COMMENTARY UPON LITTLETON, Third Book, c. 3, § 286 (1628); Klajbor 
v. Klajbor, 406 Ill. 513, 94 N.E.2d 502 (1950); Attorney General v. Clark, 222 Mass. 
291, 110 N.E. 299 (1915); Tooley v. Commr, 121 F.2d 350 (9th Cir. 1941). See also 
Welsh v. James, 408 Ill. 18, 95 N.E.2d 872 (1950); Awtry’s Estate v. Commr, 221 F.2d 
749 (8th Cir. 1955). 

29 289 U.S. 109, 53 Sup. Ct. 534 (1933). 


30 Tyler v. United States, 281 U.S. 497, 50 Sup. Cr. 356 (1930); Lilly v. Smith, 
96 F.2d 341 (7th Cir. 1938). 
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the entirety died and the property was afterwards sold by the surviving 
tenant. It was urged that the survivor’s basis for computing gain on the 
sale was the market value of the property at the time of the decedent’s death. 
The Internal Revenue Code then in force provided generally that the basis 
for determining gain or loss upon the sale of property should be its cost, 
except that if “the property was acquired by bequest, devise or inheritance, 
the basis shall be the fair market value of such property at the time of such 
acquisition.” In view of the principle that the survivor did not take under 
the deceased tenant by the entirety, but by virtue of the grant originally 
creating the estate, the Court held that the exception in the Code could not 
apply; that the survivor’s gain on the sale was governed by the general 
rule which required that gain to be based on the cost of the property at 
the time it was originally acquired. The Court attached weight to the fact 
that joint tenancies and tenancies by the entirety were expressly mentioned 
in those parts of the Code which designated the interests to be included in 
determining the value of a decedent’s gross estate for federal estate tax pur- 
poses, whereas any such express reference had been omitted in the particular 
portion of the Code under consideration. The same considerations, it is 
argued, apply in the instant case because joint tenancies are expressly referred 
to under section 2040 of the 1954 Code which deals with the federal estate 
tox.* 

It is true that an enlarged interest accrues to the surviving joint tenant 
upon the deceased joint tenant’s death,®? but that enlarged interest may well 
be said to be one acquired under the original grant and not from the de- 
cedent. Consequently, a doubt at least remains whether the tax disadvantage 
which has resulted in recent years from the income tax basis of the surviving 
joint tenant has been remedied by the 1954 Code. Some lawyers have also 
suggested that where A buys real estate with his own funds and has title 
transferred to himself and B as joint tenants, it might well be urged that 
B thereby acquired from A an undivided half of the property as soon as 
the deed is made.** If that be so, and if B, after A’s death, is entitled to a 
date-of-death-valuation, will it be necessary, they ask, to reduce the date-of- 
death-valuation by deductions previously allowed for exhaustion, wear and 
tear, etc., pursuant to the second sentence of subparagraph (9) of section 
1014(b) of the 1954 Code? Hence it is suggested that the provisions of sub- 
paragraph (9) with respect to deductions for exhaustion, wear and tear, etc., 
during the lifetime of a deceased joint tenant may complicate the tax posi- 
tion of the surviving joint tenant upon a sale of the property, even if it be 


31 See also Int. Rev. Cope or 1954, § 2056(e) (5), relating to the marital deduction. 


32 Gwinn v. Commissioner, 287 U.S. 224, 53 Sup. Cr. 157 (1932). See also United 
States v. Jacobs, 306 U.S. 363, 59 Sup. Ct. 551 (1939). 


33 Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1927). 
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assumed that the subparagraph is otherwise sufficient to give the survivor 
a date-of-death income tax basis. 

Regulations dealing with the specific questions just discussed have not 
been issued by the Treasury Department at the time of the writing of this 
article. Such regulations, if and when issued, may help to clarify some of 
the questions which have been raised. It must be remembered, however, 
that regulations cannot overcome clear and explicit language of a statute.** 


Depreciation 


A further tax disadvantage which the joint tenancy presented in recent 
years, where commercial properties were involved, grew out of the rules 
governing allowances for depreciation. The surviving joint tenant in such 
a case was required to carry on with the same depreciation schedule set up 
back at the time the property was originally acquired. On the other hand, 
had the decedent taken title in his name alone and passed the property on 
to the survivor by will, the latter would have been entitled to set up an 
entirely new depreciation schedule as of the date the devise became effec- 
tive. Where a fair proportion of the life of the building was spent at that 
time and the property had meanwhile appreciated in value, this right to set 
up a new depreciation schedule placed the survivor in a far more advan- 
tageous tax position than he or she would have occupied if faced with the 
necessity of going ahead with the old depreciation schedule set up back 
at the time the property was originally acquired. This aspect of the joint 
tenancy has in recent years cost surviving joint tenants many thousands of 
dollars in income taxes which could have been avoided if decedents had taken 
title in their own names and passed the property on at their death by will. 

The effect of the Internal Revenue Code of 1954 upon this problem 
leads back to the same question discussed under the preceding subdivision. 
Section 167(f) of the 1954 Code provides, in substance, that the basis for 
depreciation shall be the adjusted basis provided in section 1011 for the 
purpose of determining gain on the sale or other disposition of the property. 
Hence, unless the Internal Revenue Code of 1954 has changed the old 
original-cost basis for determining gain on a sale by the surviving joint 
tenant, the rule with respect to depreciation also remains the same. As 
pointed out in the preceding subdivision, disagreement exists with respect to 
whether the language of the 1954 Code is effective to change the old 
original-cost basis for determining gain on the surviving joint tenant’s sale. 


Gift Tax 


Notwithstanding doubts which may exist with respect to other changes, 


34 Commissioner v. Van Vorst, 59 F.2d 677 (9th Cir. 1932). If regulations should 
hereafter be issued construing the Code as providing a “date-of-death” valuation, the 
validity of those regulations might in event of a declining market be questioned by the 


taxpayer. 
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it is clear that the Internal Revenue Code of 1954 has materially altered the 
gift tax consequences attending the creation of a joint tenancy between 
husband and wife. Under the 1939 Code, a taxable gift was ordinarily treated 
as having been made when one spouse purchased real estate with his or 
her own funds and had title transferred into the names of both spouses as 
joint tenants, or when one spouse, owning real estate, took appropriate steps 
to cause that real estate to be transferred without the passing of any mone- 
tary consideration into the names of both spouses as joint tenants. The 
spouse who furnished the consideration or who originally owned the prop- 
erty was ordinarily treated as making a taxable gift of a half interest to the 
other sponse by reason of the transaction. 

The anomaly of the situation arose when the spouse who was treated 
as having made the gift died. Then the entire joint tenancy property was 
included as a part of the deceased joint tenant’s estate for estate tax pur- 
poses, even though a gift tax had been regularly paid at the time the joint 
tenancy was created. No great inequity ordinarily resulted because credit 
for the gift tax which had been paid was allowed in computing the estate 
tax. Furthermore, the practical aspects of the situation were minimized 
by the advent of the marital deduction in 1948 because half of the gift to 
the spouse was thereby rendered tax exempt.** Nevertheless, the imposition 
of a gift tax followed by an estate tax on the same interest when the donor 
later died could hardly be said to be logical. 

In many instances, particularly where the parties did not obtain the 
advice of counsel, a husband would create a joint tenancy between himself 
and his wife under circumstances which gave rise to a federal gift tax, never 
realizing that any tax problem was involved at all. Years later perhaps, the 
parties would awaken to the fact that a gift tax return should have been 
filed. Sometimes the $3,000 gift tax exclusion provisions would provide a 
complete answer; in other instances the donor’s $30,000 lifetime exemption 
would be sufficient to prevent a gift tax from being payable.37 Even where 
the $30,000 exemption applied, however, the effect often was that the donor 
had unknowingly used up that important exemption without any carefully 
thought out purpose or design, so that some years later when he sat down 
with his lawyer to plan his estate, he discovered for the first time that he 
had lost the benefit of a very valuable estate-planning device without the 
receipt of any adequate quid pro quo. 

The 1954 Code makes important changes in these rules. It provides that 
the creation of a joint tenancy in real property, either by one spouse alone 


35 Int. Rev. Code of 1939, § 813(a). 
36 JZ, § 812(e) (3). The marital deduction provisions are carried over in the 1954 
Code. Int. Rev. Cope or 1954, § 2056. 


37 The $3,000 exclusion and $30,000 exemption provisions are carried over into the 
1954 Act. INT. Rev. Cope or 1954, §§ 2503(b), 2521. 
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or by both spouses, and additions to the value thereof in the form of im- 
provements, reductions in the indebtedness thereon, or otherwise, shall not 
be deemed transfers for gift tax purposes, regardless of the proportion of 
the consideration furnished by each spouse,®* unless the donor formally 
elects to have the same treated as a transfer by filing a gift tax return within 
the time prescribed by law.3® The 1954 Code further provides that in the 
case of the termination of a joint tenancy between husband and wife, other 
than by reason of the death of a spouse, the creation of which, or additions 
to which, were not deemed to be transfers by reason of the provisions of 
the new Code, a spouse shall be deemed to have made a gift to the extent 
that the proportion of the total consideration furnished by such spouse 
multiplied by the proceeds of such termination (whether in the form of 
cash, property, or interests in property) exceeds the value of such proceeds 
of termination received by such spouse. 

By way of illustration, assume that a husband, John Doe, purchases 
real estate in 1955 and pays the full consideration therefor, or $20,000, out 
of his own funds. He has title transferred to himself and Mary Doe, his 
wife, as joint tenants. Let us also assume that later John Doe sells the prop- 
erty for $40,000. His wife, Mary Doe, joins him in the deed but he receives 
the full consideration upon the sale and treats that consideration as his own 
property. Mary Doe furnished no proportionate part of the consideration 
at the time of the purchase and she receives no part of the proceeds of the 
termination. Accordingly, she will be deemed under the provisions of the 
1954 Code to have made no gift to John Doe as a result of the sale. The 
above-mentioned provisions of the 1954 Code with respect to the gift tax 
consequences of joint tenancies between husband and wife became effective 
beginning with the year 1955.4 

In the past it not infrequently happened that a husband who had bought 
real estate and placed it in the names of himself and wife, as joint tenants, 
would discover the tax disadvantages of this type of estate and desire to 
break the joint tenancy. A transfer to him of the wife’s interest, however, 
was not feasible because if the property were valuable, such a transfer might 
in and of itself give rise to a gift tax. Various approaches were taken to this 
problem. In some instances, the joint tenancy was transformed into a ten- 
ancy in common, either by contract between the parties or a conveyance 
by one of them to a nominee with a reconveyance back from the nominee. 
This, it has been thought, did not constitute a taxable transfer. Other 
lawyers adopted the theory, where the facts appeared sufficient to warrant 
it, that no valid joint tenancy was created in the first place; that the true 


387d, §§ 2515(a), 2515(d). 

89 Id. § 2515(c). 

40 1d. § 7851(a) (2) (B). 

41 See Sullivan’s Estate v. Commissioner, 175 F.2d 657 (9th Cir. 1949). 
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intention was to give the wife a mere right of survivorship in event the 
husband died first, with no present estate in the property, and that such an 
intention was inconsistent with the creation of a valid joint tenancy. On 
the authority of cases such as Partridge v. Berliner,*? the wife was treated 
as a mere trustee and a deed of reconveyance by the wife to the husband, 
containing full recitals of fact to show that she held in that capacity only, 
was prepared and executed by the wife. Such a reconveyance by a con- 
ventional trustee, it was contended, gave rise to no gift tax when it was 
made and it also furnished evidence of the fact that no taxable transfer 
occurred back at the time the joint tenancy deed was originally executed. 
The soundness of this approach does not appear to have been judicially 
settled as of the date this article is written. In fact, there is little law to be 
found generally on the gift tax consequences which arise upon the severance 
of joint tenancies. 

The provisions of the 1954 Code, it will be noted, do not eliminate gift 
tax problems upon the termination of a joint tenancy between husband and 
wife except in those cases where the creation of the joint tenancy, or the 
additions thereto, have been made nontaxable transfers under the provisions 
of that Act. This means that where the joint tenancy between husband and 
wife has been created, or the additions thereto have been made, prior to 
January 1, 1955, termination of the joint tenancy presents the same problems 
which existed prior to the 1954 Code. Furthermore, the provisions of sec- 
tion 2515(b) of the 1954 Code which eliminate gift tax problems upon the 
termination of joint tenancies created after January 1, 1955, apply only to 
joint tenancies between husband and wife. They have no relevancy to joint 
tenancies between parent and child, brother and sister, or persons other than 
husband and wife. 


Summary of Tax Aspects 


To sum up, the extent to which the Internal Revenue Code of 1954 has 
gone in removing current tax disadvantages of the joint tenancy is not as 
clear and certain as could be desired. The following conclusions seem 
warranted: 


(1) The joint tenancy still produces a serious tax disadvantage in cer- 
tain cases by rendering inapplicable the important “life estate-remainder” 
tax-saving device. This disadvantage has not been affected by the 1954 Code. 

(2) There is a divergence of opinion with respect to whether the 1954 
Code provides a date-of-death valuation for determining the surviving joint 
tenant’s gain or loss upon a sale of the joint tenancy property. If it does not 
allow such a valuation, one tax aspect of the joint tenancy which has con- 
tributed to its unpopularity in recent years remains unchanged. 

(3) A divergence of opinion also exists with respect to whether the 1954 


42 325 Ill. 253, 156 N.E. 352 (1927). 
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Code authorizes the surviving joint tenant to set up a new depreciation 
schedule as of the deceased joint tenant’s death. The inability to set up 
such a new depreciation schedule is also a factor which has contributed to 
the joint tenancy’s unpopularity in recent years. 

(4) The 1954 Code simplifies certain gift tax aspects of the joint ten- 
ancy as between husband and wife, effective at the beginning of the year 
1955. 


It is to be hoped that the uncertainties referred to in paragraphs (2) and 
(3) above will be clarified by amendment to the Code or by court decision. 
Either would be more authoritative, it is believed, than a regulation of the 
Treasury Department. Until clarification has been had, the lawyer cannot 
be entirely sure, it seems, that the 1954 Code has eliminated certain important 
tax aspects of the joint tenancy which have done much to contribute to its 
unpopularity in recent years. 


TECHNICAL NATURE OF ESTATE 


The tax problems previously discussed have focused attention upon the 
joint tenancy in recent years and have had the indirect effect of causing 
many lawyers to re-examine and analyze the various other aspects of this 
commonly-used estate. Such a study makes it quite clear that the joint 
tenancy is not the simple device which many laymen suppose it to be. On 
the contrary, it is an ancient, common law estate ** which presents many 
technical and unique characteristics. 

For example, one of the traditional concepts of the joint tenancy is that 
all the tenants have together but one estate in the land and this estate each 
joint tenant owns conjointly with the other tenants, Yet each joint tenant 
is regarded as having an undivided share for purposes of alienation and for- 
feiture, although he is treated as a tenant of the whole for purposes of tenure 
and survivorship.*t Four coexisting unities are necessary and requisite to 
the creation and continuance of a joint tenancy: (1) unity of interest, (2) 
unity of title, (3) unity of time, and (4) unity of possession.*® Not only 
must the four unities coexist if a valid joint tenancy is to be created in the 
first instance,** but any act of a joint tenant which destroys any of the 
unities operates as a severance of the joint tenancy and extinguishes the 
right of survivorship.** 


43 Joint tenancies existed as early as the thirteenth century. 2 AMERICAN Law oF 
Property § 6.1 (1952). See Coke, Commentary Upon Littieton, Third Book, c. 3, 
§§ 277-291 (1628). 


44 Welsh v. James, 408 Ill. 18, 95 N.E.2d 872 (1950). 

#5 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 

46 Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327 (1928). 
47Van Antwerp v. Horan, 390 Ill. 449, 61 N.E.2d 358 (1945). 
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These technical characteristics of the joint tenancy often produce 
strange results which the non-expert is unlikely to foresee. 


ILLINOIS STATUTORY ESTATE 


One such result has arisen where the owner of real estate who desired 
to create a joint tenancy in himself and another has made a deed purporting 
to convey the property directly to himself and the other person as joint 
tenants. Such a direct conveyance is insufficient to create a joint tenancy 
at common law because the unities of title and time are lacking.4* To have 
preserved the necessary unities, the owner should have conveyed the prop- 
erty to a nominee and obtained a deed from the nominee transferring the 
property to himself and the other person as joint tenants. 

In 1953, an Illinois statute was enacted which provides, in substance, 
that where the grantor makes a conveyance directly to himself and another, 
and such conveyance declares: 


(1) that the estate created be not in tenancy in common but with 
right of survivorship; or 

(2) that the estate created be not in tenancy in common but in 
joint tenancy; 


the estate so created shall be an estate with right of survivorship and shall 
have all of the effects of a common law joint tenancy estate.4® The statute 
expressly provides that it shall not apply to conveyances made prior to May 
14, 1953, its effective date. 

It has been suggested that when a conveyance is made which falls within 
the terms of this statute, a common law joint tenancy is not the result but 
rather a new, statutory estate “with right of survivorship” having all of “the 
effects of a common law joint tenancy estate.” On the hypothesis that the 
statute provides for the creation of such a new statutory estate, the follow- 
ing questions have been raised: 


(1) Is this new, statutory estate one to which the right of survivorship 
is unalterably affixed so that neither of the parties can defeat that right 
through individual action which would be sufficient to sever an ordinary 
common-law joint tenancy? 

(2) Some of the provisions of the Internal Revenue Code of 1954, such 
as those previously mentioned which change the gift tax consequences 
attending the creation of joint tenancies, refer in express words to “joint 
tenancy” estates. Is this language broad enough to include also the new, 
statutory estate authorized by the Illinois statute? 


48Dolley v. Powers, 404 Ill. 510, 89 N.E.2d 412 (1949); Porter v. Porter, 381 
Ill. 322, 45 N.E.2d 635 (1942); Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327 (1928). 


49 TLL. Rev. Stat. c. 76, § 1b (1955). 
50Int. REv. Cope or 1954, § 2515(d). 
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(3) As has been previously pointed out, a surviving joint tenant does 
not take under the deceased joint tenant, but the basis of the survivor’s title 
is the conveyance by which the joint tenancy was originally created.5! It 
follows that the survivor takes the joint tenancy property free from possible 
claims of the deceased joint tenant’s creditors. Would this same rule apply 
to the survivor under the Illinois statutory estate where that estate was 
created by the decedent’s own deed, as grantor? 


The precise nature of the estate provided for by the 1953 statute has not 
yet been passed upon by Illinois courts of review. Until that has been done 
the answers to the questions set forth above must necessarily remain open 
to some doubt. The result is that many lawyers today deem it the safer 
practice, when transforming real estate owned by the client individually into 
a joint tenancy between that client and another, to run the title through 
a nominee, thereby preserving the unities and creating an orthodox joint 
tenancy estate. 


JOINT TENANCY IN UNDIVIDED INTERESTS 


The practice has been common in recent years for near relatives, such 
as a father and son or two brothers, to purchase a two-flat apartment build- 
ing, causing an undivided half interest in the real estate to be conveyed to 
one of the parties and his wife, as joint tenants, and the remaining undivided 
half interest to the other party and his wife, as joint tenants. 

The right to create joint tenancies in undivided interests seemed clear 
on principle, but prior to 1953 the practice had never been approved by the 
Illinois Supreme Court. In 1953, the right to create valid joint tenancies in 
undivided interests in real estate was confirmed in Illinois both by amend- 
ment to the statute °? and Supreme Court decision.®* 


SEVERANCE 


The severance of joint tenancies is a field in which the technical aspects 
of the joint tenancy are well illustrated. As pointed out above, a severance 
occurs when any one of the joint tenancy’s four unities is destroyed.** This 
event is important because when it takes place the joint tenancy terminates, 
the right of survivorship is defeated and a tenancy in common comes into 
being. The rights of the parties are materially changed and the devolution 
of title upon the death of one of them is ordinarily different. 


51See note 28 supra. 
52 Try, Rev. Strat. c. 76, § 1 (1955). 
58 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 


54“That a joint tenancy will be destroyed by the destruction of any one of 
its necessary unities, is axiomatic.” Tindall v. Yeats, 392 Ill. 502, 508, 64 N.E.2d 903, 
906 (1946). 
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It might be supposed, inasmuch as the joint tenancy has been in com- 
mon use for so many years, that every legal question which could possibly 
arise in connection with this ancient common law estate would have been 
passed upon long ago either by the Illinois courts or courts of other juris- 
dictions. Yet this does not seem to be the case. That becomes particularly 
apparent when the subject of severing joint tenancies is considered. Im- 
portant questions within this field will be found to be still unresolved. 


Conveyance by One Joint Tenant of His Interest in Fee 


The method by which joint tenancies are most frequently severed is 
through a conveyance by one of the joint tenants of his or her interest in 
fee to a third party.®> This destroys the unities of title and time.®® In order 
for such a deed to work a severance, however, it must be validly delivered; 
it must not be intended to take effect at the grantor’s death.5* The fact 
that the other joint tenant does not know of the deed will not prevent a 
severance from being effected.5® In fact, one of the “hard” cases produced 
by the joint tenancy today grows out of the situation where a surviving 
spouse, who supposed the family home was held in joint tenancy, discovers 
for the first time upon the deceased spouse’s death that the latter has severed 
the joint tenancy in his or her lifetime by secretly making a deed to some 
other person. 

Where a joint tenant has severed the joint tenancy through a conveyance 
of his interest, a reconveyance to him by the grantee will not re-establish the 
joint tenancy.®® If one of three or more joint tenants conveys his interest 
in fee to a third person, it seems clear that the grantee becomes a tenant in 
common with the others, although the others will continue joint tenants as 
between themselves.® 

Suppose that one of two joint tenants conveys his interest in fee to a 
third party, but reserves a life estate. Such a conveyance, if validly delivered, 
destroys the unity of interest and works a severance.* 


Mortgage 


The Illinois Supreme Court has stated with approval the general rule 
that a mortgage by one joint tenant of his interest to a third party severs 


55 Klajbor v. Klajbor, 406 Ill. 513, 94 N.E.2d 502 (1950); Lawler v. Byrne, 
252 Ill. 194, 96 N.E. 892 (1911). 


562 TirFANY, REAL Property § 425 (3d ed. 1939). 

57 Klajbor v. Klajbor, 406 Ill. 513, 94 N.E.2d 502 (1950). 

58 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 

59 Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1927); Szymczak v. Szymczak, 
306 Ill. 541, 138 N.E. 218 (1923). 

602 Tirrany, REAL Property § 425 (3d ed. 1939); Im re Galletto’s Estate, 75 
Cal. App. 2d 580, 171 P.2d 152 (ist Dist. 1946). 
61 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 
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the joint tenancy.®2 Suppose, however, that both joint tenants join in the 
mortgage, as would ordinarily be the case. Does this effect a severance? 
Strange as it may seem, that question does not appear to have been squarely 
passed upon by the Illinois Supreme Court. In fact it does not appear to 
have been so passed upon by the courts of other jurisdictions. On principle it 
would seem clear that a mortgage by all of the joint tenants should not 
sever the joint tenancy. One of the authoritative English common law 
writers, Challis, points out that all the doctrine of unities means is “that 
each joint tenant stands, in all respects, in exactly the same position as each 
of the others; and that anything which creates a distinction either severs the 
joint tenancy or prevents it from arising.” ** Applying that test, there 
would, of course, be no severance where both joint tenants join in the 
mortgage. Each stands exactly in the same position as the other. 

Mortgages joined in by all the joint tenants are quite common today. 
Lawyers have uniformly treated such a mortgage, it is believed, as effecting 
no severance. This view seems sound on principle. 


Agreement between Joint Tenants 


A joint tenancy may, in a proper case, be severed by agreement between 
the joint tenants. In Duncan v. Suby,** the Supreme Court of Illinois stated 
the general principle as follows: 


“The rule is that an agreement between joint tenants to hold as tenants 
in common will sever an existing joint tenancy and such agreement may 
be inferred from the manner in which the parties deal with the prop- 
erty. Thus a joint tenancy may be terminated by mutual agreement or 
by any conduct or course of dealing sufficient to indicate that all parties 
have mutually treated their interests as belonging to them in common.” 


The particular contract before the court in the Duncan case was held in- 
sufficient to sever the joint tenancy. It was a separation agreement between 
husband and wife. The parties owned real estate in joint tenancy, and the 
agreement provided in substance that each should retain his or her half 
interest, that the rents should be divided equally, and if the property should 
later be sold, the proceeds of sale should be divided equally. The court 
pointed out that these provisions were not necessarily inconsistent with 
joint tenancy ownership and hence the agreement did not effect a severance. 

Tindall v. Yeats ® also involved an agreement in writing between two 
joint tenants. This agreement provided that one of the parties should be 
entitled to all of the rents and to the possession of the real estate during 


62 Hardin v. Wolf, 318 Ill. 48, 148 N.E. 868 (1925); Lawler v. Byrne, 252 Il. 
194, 96 N.E. 892 (1911). 
63 CHALLIS, REAL Property 367 (3d ed. 1911). 
64 378 Ill. 104, 109, 37 N.E.2d 826, 829 (1941). 
65 392 Ill. 502, 64 N.E.2d 903 (1946). 
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her lifetime. It further provided that the party, who was to have possession, 
should have power and authority to insure the buildings, make repairs, and 
do such other things as she could or might do if she were the sole owner. 
The agreement further expressly provided that the joint tenancy was not 
to be affected. The court held that a severance did not result. It was pointed 
out that each joint tenant is entitled to possession of the entire joint tenancy 
property, as a matter of law, and consequently the agreement in question 
was not so inconsistent with the basic rights of the parties as to destroy the 
joint tenancy estate. 

These appear to be the only two decisions of the Illinois Supreme Court 
dealing with the question of severance of a joint tenancy by agreement 
between the parties. While each of the agreements was held insufficient to 
produce a severance, yet the court does approve the general rule that a joint 
tenancy can be severed by agreement between the parties. When a proper 
case comes along that rule will no doubt be given effect. 


Conveyance of a Life Estate 


Whether a conveyance by one joint tenant of a life estate in his interest 
severs the joint tenancy has never been squarely passed upon in Illinois. The 
English rule seems to have been that where one joint tenant made a con- 
veyance of his interest for the life of the grantee, the joint tenancy was 
suspended during the continuance of the life estate so that if one the joint 
tenants died during that period there was no survivorship, but if the out- 
standing life estate terminated before the death of either joint tenant, the 
joint tenancy, as it originally existed, was revived. 

Where all the joint tenants join in the conveyance of an estate for the 
life of the grantee, it would seem on principle that the joint tenancy should 
be unaffected so far as the reversion is concerned. As to the reversion the 
unities would seem to be intact. However, in any case where the grant of 
a life estate is concerned, either by one or both of the joint tenants, the 
question of severance must, it is believed, be treated as an unsettled one in 
Illinois. Frequently, the end-result sought can be attained without creating 
difficult questions through use of a properly drawn trust instead of a joint 
tenancy. 


Lease 


The effect upon a joint tenancy of a lease made by all the joint tenants 
presents another question which has not been squarely passed upon in 
Illinois. The English view was that where joint tenants in fee all joined in 


662 TirrFaANy, Reat Property § 425 (3d ed. 1939). See Hammond v. McArthur, 
30 Cal. 2d 512, 183 P.2d 1 (1947). 


67 A valid joint tenancy can be created in a remainder, subject to a life estate. 
Walker v. Deppe, 346 Mo. 354, 141 S.W.2d 783 (1940). 
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a lease for years or for some lesser term, reserving rent jointly, no severance 
resulted.*8 This view seems sound on principle. 

A more difficult problem arises where only one of the joint tenants 
makes the lease.®® Even the English view here appears to have been un- 
certain, It seems to have been agreed by the English authorities that where 
one of two joint tenants in fee made a lease for years of his share, that lease 
would (so far as the lessor’s share was concerned) be binding upon the other 
joint tenant in case of the death of the lessor. But it was not clear whether 
the lease suspended the joint tenancy so as to destroy the right of survivor- 
ship during the term.”° Tiffany points out that there are suggestions, at 
least, that the lease was not regarded in England as having such an effect.” 
There is dictum in the Illinois case of Tindall v. Yeats,” that a lease by one 
of two joint tenants will not work a severance, but the precise point did not 
appear to have been necessary to the court’s decision. 


Contract to Convey 


A contract to convey his interest by one of the joint tenants will effect 
a severance in equity. In several Illinois cases where land had been registered 
under the Torrens Act, a joint tenant purported to convey his interest by a 
deed which was not registered. Such a deed, under the provisions of the 
Torrens Act, is inoperative as a conveyance and constitutes merely a con- 
tract to convey. A severance was held to have resulted, the court applying 
the general principle that a contract by one joint tenant to convey his 
interest is sufficient, in equity, to effect a severance.” 

Suppose all of the joint tenants join as vendors in the contract of sale. 
Does this produce a severance? The Illinois view would seem to be that a 
severance does not necessarily result, particularly where the contract of 
the joint tenants to sell is conditioned upon the making of certain payments 
by the vendee and those payments have not been completed at the time of 
one joint tenant’s death. Thus, in Watson v. Watson," the joint tenants had 
entered into a contract as vendors to sell the joint tenancy real estate. One 
of the joint tenants died before the payments of the purchase price, to be 


68 Palmer v. Rich, [1897] 1 Ch. 134, 142 (1896). The court points out that 
Littleton speaks of a severance resulting from “an alienation by one of two joint 
tenants ‘of that which to him belongeth,’ i.e. his own share or interest; but when the 
joint tenants or the persons claiming under them unite in the conveyance the result 
may be very different.” 


69 See Comment, 25 Cauir. L. Rev. 203, 206-209 (1937). 

702 TirFany, Reat Property § 425 (3d ed. 1939). 

71 Jd. at 210, n. 72. 

72 392 Ill. 502, 509-510, 64 N.E.2d 903, 906 (1946). 

73 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953); Naiburg v. Hendrik- 
sen, 370 Ill. 502, 19 N.E.2d 348 (1939). 

745 Ill. 2d 526, 126 N.E.2d 220 (1955). Compare, with respect to the doctrine of 
equitable conversion, Wahl v. Fairbanks, 405 Ill. 290, 90 N.E.2d 735 (1950). 
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made by the vendee, had been fully completed. The supreme court held 
that the surviving joint tenant and not the deceased joint tenant’s adminis- 
trator, was entitled to the remaining payments required to be made by the 
vendee under the contract. After pointing out that the only theory upon 
which the administrator could prevail was that the remaining payments 
should be treated as personalty under the doctrine of equitable conversion, 
the court referred to the fact that the contract to sell was conditioned upon 
certain payments being made by the buyer and observed that the doctrine 
of equitable conversion would not, therefore, apply “to divest the surviving 
joint tenant of her rights, as survivor, to the proceeds to be paid under the 
contract.” In the earlier case of In re Estate of Jogminas," the Illinois Ap- 
pellate ourt for the First District held under a somewhat similar state of 
facts that the surviving joint tenant, not the deceased joint tenant’s admin- 
istrator, was entitled to the balance of the purchase money due from the 
vendee under a contract of sale executed by both joint tenants as vendors. 
While a contrary conclusion has been reached by the Supreme Court of 
Nebraska,” the Illinois view seems preferable. If severance of the joint ten- 
ancy resulted whenever an installment contract for sale of the joint tenancy 
property was executed by all the joint tenants as vendors, cases of hardship 
might well arise where the contract was later rescinded or forfeited because 
of the vendee’s default. Many laymen would assume in such a case that the 
joint tenancy had not been affected, and if that assumption were incorrect, 
one of them might later find his rights seriously prejudiced. Furthermore, it 
is by no means clear on principle that the execution of a contract of sale by 
all the joint tenants in and of itself changes their relative positions to such 
an extent that a severance should immediately result. 


Will 


The will of one of the joint tenants devising his interest in the joint 
tenancy property to a third person does not effect a severance.” This rule 
was approved by the Illinois Supreme Court in Eckardt v. Osborne."® The 
opinion points out that a will does not take effect until the death of the 
testator. Upon the death of a joint tenant, however, the entire estate imme- 
diately vests in the surviving joint tenant. Consequently there is nothing 
for the will in such a case to operate upon. A situation might arise, it seems, 
where all the joint tenants make joint and mutual wills under such circum- 
stances that the joint tenancy would, in effect, be severed by mutual agree- 
ment, While a claim of severance by reason of such a joint and mutual will 


7 246 Ill. App. 518 (1927). 

7 Buford v. Dahlke, 158 Neb. 39, 62 N.W.2d 252 (1954). Compare Simon v. 
Chartier, 250 Wis. 642, 27 N.W.2d 752 (1947). 

77 Coxe, ComMMENTARY Upon LittrLeton, Third Book, c. 3, § 287 (1628). 

78 338 Ill. 611, 170 N.E. 774 (1930). 
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has never come before the Illinois Supreme Court, a joint tenancy was held 
to have been severed in this manner in a Kansas case."® 

A situation might arise, it seems, where the will of a deceased joint 
tenant could defeat the rights of a surviving joint tenant through the doc- 
trine of equitable election. Assume that the will of the deceased joint tenant 
purports to devise the entire joint tenancy property to a third party. The 
will gives other property to the surviving joint tenant and the latter accepts 
those devises or bequests, Under such circumstances the surviving joint 
tenant would be precluded from questioning the devise of the joint tenancy 
property to the third party, it seems, through the operation of the doctrine 
of equitable election. This doctrine has often been applied by the Illinois 
courts to situations were a testator has attempted to devise property which 
he did not own,® although it has never been applied in Illinois specifically 
to a devise of joint tenancy property. No reason is apparent, on principle, 
why the doctrine should not apply in such a case. It has been so applied 
in Minnesota.§! This is a pitfall which can easily trap a surviving joint 
tenant unless he is well informed and on his guard. 


Judgment and Its Enforcement 


The mere entry of a judgment against one of the joint tenants does not 
sever the joint tenancy. This was the holding of the Supreme Court of 
Illinois in Peoples Trust and Savings Bank v. Haas.®? In the later case of 
Van Antwerp v. Horan, a judgment against one of two joint tenants was 
followed by an execution and levy on the interest of the judgment debtor 
in the joint tenancy property. The judgment debtor then died. The court 
held a severance had not yet occurred. The surviving joint tenant took free 
from the judgment and levy. In the still later case of Jackson v. Lacey,*4 
a judgment against one of two joint tenants was followed by an execution, 
levy, and execution sale of the judgment debtor’s interest in the joint 
tenancy property. The judgment debtor died during the redemption period 
and before the time had arrived for a sheriff’s deed to issue. The court 
held no severance had yet occurred; that the surviving joint tenant took free 
from the judgment, levy, and certificate of purchase. 

On the other hand, where a judgment has been entered against one of 
the joint tenants followed by a levy, execution sale, and sheriff’s deed trans- 


7 Berry v. Berry, 168 Kan. 253, 212 P.2d 283 (1949). See In re Edwards’ Estate, 
3 Ill. 2d 116, 120 N.E.2d 10 (1954). 


80 Oglesby v. Springfield Marine Bank, 395 Ill. 37, 69 N.E.2d 269 (1946); Carper 
v. Crowl, 149 Ill. 465, 36 N.E. 1040 (1894). 


81 Jn re Schaech’s Will, 252 Wis. 299, 31 N.W.2d 614 (1948). 
82 328 Ill. 468, 160 N.E. 85 (1927). 
83 390 Ill. 449, 61 N.E.2d 358 (1945). 
84408 Ill. 530, 97 N.E.2d 839 (1951). 
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ferring the judgment debtor’s interest in the joint tenancy property at the 
conclusion of the redemption period, a severance is effected.®5 

In the Lacey case,®* the joint tenant whose interest had been sold at 
the execution sale died before expiration of the period of redemption. Sup- 
pose that the period of redemption had expired and the holder of the certifi- 
cate of purchase had been entitled to a sheriff’s deed at the time of such 
death, but had merely failed to present his certificate to the sheriff and take 
out a deed. Would a severance have been effected when the purchaser be- 
came entitled to a deed under such circumstances? This question still 
remains undecided. 


Condemnation 


A recent Illinois statute in effect protects the right of survivorship 
when joint tenancy property is condemned by transferring that right under 
certain circumstances to the condemnation money paid to and in the hands 
of the County Treasurer.8? Any joint tenant may, under the terms of the 
statute, apply for and receive from the County Treasurer his proportionate 
share of the condemnation money without the consent or approval of any 
other joint tenant. In that event, however, the party receiving his share has 
no survivorship rights in the balance of the condemnation money which 
remains in the hands of the County Treasurer. 


Partition 


In Schuck v. Schuck,®* a suit was brought by one of the joint tenants to 
partition the joint tenancy property. It was held that a severance of the 
joint tenancy property occurred upon entry of the decree for partition. 


Murder of a Joint Tenant 


The effect of the murder of one joint tenant by the other upon the 
latter’s rights as survivor was considered by the Illinois Supreme Court in 
the recent case of Bradley v. Fox.8® In that case a husband and wife owned 
real estate, purchased with joint funds, as joint tenants. The husband murd- 
ered the wife. It was held the husband’s felonious act operated in equity 
to destroy his right of survivorship and that a constructive trust would be 
imposed upon the legal title, in his hands and in the hands of his subsequent 
transferee with notice, for the benefit of the daughter and heir-at-law of the 
murdered joint tenant. The transferee with notice from the husband was 
limited in equity to an undivided one-half interest in the real estate as a 


85 Johnson v. Muntz, 364 Ill. 482, 4 N.E.2d 826 (1936). 
86 Supra note 84. 

87 Titi, Rev. Stat. c. 76, § 2(d) (1955). 

88 413 Ill. 390, 108 N.E.2d 905 (1952). 

897 Tll. 2d 106, 129 N.E.2d 699 (1955). 
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tenant in common with the daughter and heir-at-law of the murdered wife. 
. The earlier case of Welsh v. James,®® which had adopted a contrary view, 
was overruled. 


Other Problems Involving Severance 


Various other combinations of fact can arise sufficient to sever a joint 
tenancy. Any event which destroys one or more of the four unities will 
produce that result.°! Sometimes it is difficult for even the experienced 
lawyer to say with certainty whether a severance has or has not occurred. 
And the question is invariably important because severance destroys the 
right of survivorship, and devolution of the property upon the first death 
ordinarily becomes radically different. The close and different questions 
which can arise in this connection constitute one of the important present- 
day disadvantages of the joint tenancy estate. 

It is true that these problems are ordinarily not so difficult when con- 
sidered from the viewpoint of a third party who purchases from the sur- 
vivor. The general rule is, of course, that such a purchaser is entitled to 
rely on the public records and where nothing appears of record to charge 
him with notice of a severance, and he has no actual knowledge thereof, 
it would seem he may safely assume that the joint tenancy has continued and 
and that the survivor consequently succeeded to the entire title. While the 
doctrine of bona fide purchaser has not been applied by the Supreme Court 
of Illinois to this precise state of facts, the recent cases fully recognize that 
familiar doctrine,®? and no reason is perceived why it should not be applied 
to protect a purchaser in good faith from one who appears from the records 
to be a surviving joint tenant. As between the parties themselves, however, 
and those claiming under them, the question of severance turns on the actual 
facts of the particular case whether those facts appear of record or not. 
Problems arising in this connection, often difficult for even the trained 
lawyer to resolve, pass unnoticed in many cases by the laymen. They may 
assume that the joint tenancy has remained in effect. After the death of 
one of the parties, the survivor discovers for the first time that some event 
occurred which was sufficient, in law, to sever the joint tenancy and destroy 
the incident of survivorship. The decedent’s interest has now passed, beyond 
recall, to relatives or minors, often the very persons not intended to receive 
it. Many cases of serious hardship arise because of the layman’s unfamiliarity 
with the technical rules governing severance. 

Furthermore the layman who attempts to use the joint tenancy with- 
out advice of counsel may run into serious difficulty because he fails to 


90 408 Ill. 18, 95 N.E.2d 872 (1950). 
®1 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 


82 Petta v. Host, 1 Ill. 2d 293, 115 N.E.2d 881 (1953); Eckland v. Jankowski, 407 
Ill. 263, 95 N.E.2d 342 (1950). 
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understand that the joint tenancy can be severed at all. For example, a 
husband who is the individual owner of real estate acquired with his own 
funds, assuming that the joint tenancy is a simple device which can be 
safely used without the aid of counsel, causes his real estate to be placed 
in the names of himself and his wife as joint tenants. His motivating purpose 
is to provide for the disposition of the property upon the death of either 
himself or his wife. If he should die first, he wishes his wife to become sole 
owner, but if she should die first, he expects to own the property as com- 
pletely as he did before the joint tenancy was created. The wife’s relatives 
are to be excluded. The husband has heard that the joint tenancy will 
accomplish his purpose with greater simplicity and less expense than a will. 

He fails to realize that the legal effect of his creation of the joint ten- 
ancy is to vest at once an undivided half interest in the property in his wife. 
But more important still, he fails to realize that the wife thereupon has it in 
her power to sever the joint tenancy and destroy the right of survivorship 
at any time she sees fit; that she can do this without his knowledge or 
consent by merely deeding her interest to a relative or other third person; 
and that if such action should be taken, he will own the property as a tenant 
in common with the wife’s grantee. 

The typical hard case is one where misunderstandings between the 
husband and wife arise after the joint tenancy has been created. Thereafter 
one spouse dies. The survivor, who owned the property to begin with, then 
discovers that the decedent in her lifetime secretly made and delivered a 
deed for a half interest in the property to one of her relatives. This relative 
sues for partition. The surviving spouse suddenly finds himself in a position 
where he must either settle with the wife’s relative or stand by and see the 
entire property sold at a public partition sale. In this manner he has brought 
home to him in unmistakable terms the important part which survivorship 
often plays in estate plans; that survivorship can never be guaranteed by a 
joint tenancy; and that because of his failure to understand that technical 
characteristic of the joint tenancy, his purpose and intention have been com- 
pletely frustrated. 

The important right of survivorship, which really went to the heart 
of the estate plan which the husband desired to put into effect, could have 
been protected by use of a deed creating a contingent remainder,” a prop- 
erly drawn trust or a will. That end could not be attained, however, by 
means of a joint tenancy. The rules with respect to severance made that 
particular estate wholly inappropriate for such a purpose. Widespread 
misunderstanding on the part of the general public concerning this aspect 
of the joint tenancy estate, coupled with the assumption that the joint ten- 


93 Douds v. Fresen, 392 Ill. 477, 64 N.E.2d 729 (1946); Mittel v. Karl, 133 Ill. 65, 
24 N.E. 553 (1890). 
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ancy is so simple that it can safely be used without legal assistance and advice, 
produces today many cases of thwarted intentions and serious hardship. 


CONCLUSION 


Where then, does the joint tenancy stand at the present time? It may 
be safely said that at least some of the tax disadvantages of the joint tenancy, 
particularly those involving federal gift tax aspects as between husband and 
wife, have been removed by the Internal Revenue Code of 1954. There is a 
difference of opinion, however, with respect to whether other tax disadvan- 
tages which have detracted from the joint tenancy’s popularity in recent 
years have been eliminated by the 1954 Act. That difference of opinion 
will probably not be completely resolved until certain provisions of the 
1954 Code have been clarified either by amendment or by judicial con- 
struction. 

Tax questions, however, do not embrace all of the problems presented 
by the joint tenancy. One of its most important disadvantages today is the 
fact that the public generally assumes the joint tenancy to be a simple, fool- 
proof device which they can safely use without legal advice, whereas the 
joint tenancy is in truth one of our most technical estates, capable of pro- 
ducing problems sufficient to challenge the ingenuity of even the trained 
and experienced attorney. Laymen are few indeed who really understand 
the nature and characteristics of the joint tenancy estate. Particularly is the 
general public uninformed with respect to the rules governing severance, 
which put it in the power of either party to destroy the right of survivor- 
ship at any time without the knowledge or consent of the other. This lack 
of understanding leads many laymen to use the joint tenancy, without advice 
of counsel, when it is a wholly inappropriate means for carrying out their 
real purpose and intent. Cases of serious hardship and disappointment may, 
of course, result. 

It is true that the joint tenancy may be highly advantageous in some 
situations. Everything depends upon the facts of the particular case. The 
need today would seem to be a better understanding on the part of the 
public generally that the joint tenancy is a technical common law estate, 
full of pitfalls for the unwary and uninformed, and that it can never safely 
be used without first laying all the facts before a lawyer and obtaining his 
assistance and advice. 








UNFREEZING LAND TITLES 


BY ROBERT M. WERDEN * 


INTRODUCTION 


WHAT IS A “FROZEN” LAND TITLE? The first answer that comes 
to mind is: “An unmerchantable title.” That is not much help. The defini- 
tions of “unmerchantable title” are legion. Differences of opinion as to 
merchantability constantly arise between attorneys who are experts on titles. 

“... A title, to be merchantable, need not necessarily be perfect of 
record, but a purchaser has a right to require that the title shall be of such 
a character that he will not be exposed to the danger of litigation as to its 
validity. If the facts throw a cloud on the title, rendering it dubious in the 
minds of reasonable men, it is not merchantable but otherwise it is mer- 
chantable.” 4 

In Bedinger v. May,? the Supreme Court of Illinois gave this definition: 


“... A merchantable title is not necessarily a perfect record title, 
without fault, defect or omission, but whenever an abstract, together 
with explanatory affidavits, shows a person to have an indefeasible title 
in fee simple, whether acquired by deed, devise or by virtue of the 
Statute of Limitations, then such abstract shows a merchantable title.’ 


As a general rule, every purchaser of land has a right to demand a title 
which shall put him in all reasonable security against loss or annoyance by 
litigation. He should have a title which will enable him not only to hold his 
land but to hold it in peace, and if he wishes to sell it, to be reasonably sure 
that no flaw will come up to disturb its market value. He has a right at 
least to a marketable title having no defects which would materially impair 
its marketable quality.* 

I like the observations made by the Appellate Court of the Third Dis- 
trict of Illinois in Knox v. Despain,® to wit: 


“In order that a title be merchantable, it must be good beyond a rea- 
sonable doubt, and this must appear from the abstract itself. It is not 
sufficient that the title may, in fact, be good, or that it may be made 


* ROBERT M. WERDEN. B.S. 1931, LL.B. 1933, University of Illinois; 
Executive Committee ISBA Real Estate Section 1954-55; partner of 
the firm of Craig & Craig, Mattoon and Mt. Vernon, Illinois. 


1 Brelie v. Klafter, 342 Ill. 622, 626-627, 174 N.E. 882, 884 (1931). 
2 323 Ill. 187, 153 N.E. 822 (1926). 

3 Jd. at 191, 153 N.E. at 824. 

*Firebaugh v. Wittenberg, 309 Ill. 536, 141 N.E. 379 (1923). 

5 156 Ill. App. 134, 137 (3d Dist. 1909). 
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good. The abstract on its face must show that there is no reasonable 
doubt about it. It is not sufficient if the court has a favorable opinion 
of it, or thinks that it is probably good. It must be such a title as will 
not detract from the salability of the land, or depreciate its value on the 
market, or expose the vendee to possible litigation or to the danger of 
being defeated in an action concerning it. If there is a reasonable doubt 
as to the title, it will be resolved in favor of the vendee. If there is even 
a color of outstanding title which may prove substantial, a purchaser 
will not be required to take it and thus encounter the hazard of litigation 
with an adverse claimant over whom the court has no jurisdiction.” 


The definitions just quoted are not final answers. What is a reasonable 
doubt? What is a prudent man? This uncertainty is a lawyer’s bread and 
butter. Fortunately, merchantability can be restored to most titles by quit- 
claim deeds, affidavits, releases, receipts, etc. It is not intended that this 
article shall cover those kinds of “frozen” titles. It is intended to deal here 
with those situations where there is no person who can convey a full fee 
simple title to the premises involved by deed, or who can make a valid lease 
thereon. 

Defects which can “freeze” a title may be classified in the following 
manner: 


(1) defects in the record chain such as a misdescription or failure to 
release homestead; 

(2) encumbrances such as unreleased mortgages, easements (in some 
instances), and reservations; 

(3) want of fee title in the seller. 


Each of the first two types can usually be cured by quitclaim deeds, affi- 
davits, or releases. Those that cannot be so cured, and defects of the third 
type, can be discharged by an appropriate decree of a proper court in most 
instances. 


The most frequently used types of action to “unfreeze” titles are: 


(1) suit to quiet title and remove a cloud; 

(2) partition; 

(3) modification or termination of a trust; 

(4) construction of will or deed; 

(5) suit to reform instrument; 

(6) suit for specific performance; 

(7) suit to restore lost instrument; 

(8) proceeding under section 50 of Chancery Act; and 
(9) declaratory judgment. 


This article will deal primarily with these actions as a means of “unfreezing” 
titles. Comment will also be made on two other methods of restoring mer- 
chantability: (a) by creation of a new chain of title through a tax deed; 
and (b) by legislation such as curative acts and statutes of limitations. 
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SUIT TO QUIET TITLE AND REMOVE A CLOUD 


One of the commonest methods of clearing a title is by a suit to quiet 
title and remove a cloud. It is often thought that a suit to quiet title is one 
kind of an action and a complaint to remove a cloud is another. This is not 
true according to Harms v. Kransz,° wherein the Supreme Court of Illinois 
said: 


“ . . We do not understand, that the owner of the title to land, 
whether he has acquired such title by a regular chain of conveyances 
from the government, or whether he has acquired it by twenty years’ 
possession under the Limitation law, can file an ordinary bill in chancery 
merely for the purpose of establishing and confirming his title without 
reference to the removal of any existing cloud upon it, or without refer- 
ence to quieting it as against some existing cloud.” 7 


In many abstracts, I have seen quiet title suits where the complaint 
alleged mistakes in names and descriptions that occurred many years ago 
and that the plaintiff had been in the actual, open, notorious, undisputed, 
uninterrupted, and adverse possession and occupation of the land, and every 
part thereof, for more than twenty successive years last past, as the absolute 
owner of the same. Plaintiff prayed that he be declared the owner in fee 
simple in possession and that his title be confirmed. The defendants were 
usually the unknown heirs or devisees of John Doe. Of what value is a 
decree in such a suit in the light of Harms v. Kransz? Frankly, I do not 
think that it is as good as a strong affidavit of adverse possession. However, 
this type of suit is pleasant and profitable for an attorney because he is 
usually fighting a straw man. 

Section 50 of the Chancery Act ® provides, in part: “. . . The court 
may hear and determine complaints . . . to quiet title and to remove clouds 
from the title to real estate, and complaints to establish and confirm titles to 
real estate... .” The italicized portion was added to the statute in 1911— 
after Harms v. Kransz was decided. Although this case has never been 
overruled expressly, I believe that was the intended result of this statutory 
amendment. However, in Webster v. Hall,® the court said: 


“... It is true that an amendment to section 50 in 1911 provided as a 
basis of equitable jurisdiction suits ‘to establish and confirm title to real 
estate or any interest therein.’ This, apparently, was only statutory con- 
firmation of the same relief which had theretofore been granted in suits 
to quiet title and remove clouds, as it amounts to essentially the same 


6 167 Ill. 421, 47 N.E. 746 (1897). 

T Id. at 431, 47 N.E. at 750. 

SItx. Rev. Stat. c. 22, § 50 (1955). 
9 388 Ill. 401, 58 N.E.2d 575 (1944). 
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thing. At any event, such was likewise conditioned on the same re- 


quirement of possession, or that the lands be vacant and unimproved.”!° 


Before the amendment of 1911, courts of chancery unquestionably had 
jurisdiction to entertain bills to remove clouds from and quiet title where 
the complainant was in possession and claimed to be the owner." 

A suit to quiet title and remove a cloud thereon can be an effective 
remedy where one or more of the following instruments or proceedings 
appear on the record: 


(1) forged deed; 

(2) tax deed; 

(3) deed, judgment, etc., procured by fraud; 
(4) contract of sale in default; 

(5) void deed issued by a public official. 


A suit to quiet title is no different than other chancery proceedings, and the 
same rules apply with reference to jurisdiction, allegations of the complaint, 
service of process, and decree. Such a suit, to be of any value, should have 
a full and valid decree supported by adequate findings. It should find and 
decree title in the plaintiff and that he is in possession or that the premises 
are vacant. It should cancel and expunge from the records the offending 
instruments. The decree furnishes record evidence of facts which otherwise 
would rest in extrinsic evidence. It is, of course, binding only against those 
persons made parties defendant. 


PARTITION SUIT 


A partition suit is a very effective method of “unfreezing” a title, and 
it can be used in a variety of instances although a little spadework may be 
necessary before filing the complaint. Take this situation as an example. 
In 1946, Smith, an industrialist, looking for a new plant site, found a vacant 
tract which was very suitable and set out to buy it. The abstract showed 
that a bank, as trustee, was the present owner and that it had obtained title 
from one Donnell, a trustee. It did not show for whom Donnell and the 
bank were trustees or the terms of any trusts. Further investigation showed 
that the land had been purchased in 1910 under the sponsorship of the local 
Chamber of Commerce to promote industrial development. Title was taken 
in the name of Donnell, as trustee, and he executed notes to the bank which 
advanced the purchase price. In order to guarantee repayment of the notes 
executed by the trustee, sixty members of the Chamber of Commerce guar- 
anteed the payment of the said notes by signing an agreement which was 
later recorded. 


10 Jd. at 409-410, 58 N.E.2d at 579. 
11 Atchison, T. & S. F. Ry. Co. v. Stamp, 290 Ill. 428, 125 N.E. 381 (1919). 
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During the month of February, 1911, Donnell executed a declaration 
of trust, setting forth that he agreed to hold in trust the title to all the 
property acquired for the purpose of carrying out the plan of the Chamber 
of Commerce and that he would pay all moneys derived from the sale of 
said property to the bank. 

None of the instruments mentioned above appeared in the abstract— 
presumably because none of them described the premises in question. How- 
ever, a search of the records in the Recorder’s office disclosed the foregoing 
agreement and the declaration of trust. 

Donnell, the trustee, proceeded to subdivide the land purchased, and, 
during the course of several years, sold a number of residential lots. Early 
in 1916, the notes executed by Donnell not having been paid in full, fifty-six 
of the original guarantors paid to Donnell the sum of $184.50 each, and the 
total sum was used to liquidate the notes executed by Donnell as trustee to 
the bank. Donnell then issued certificates to the various guarantors, setting 
forth that each was entitled to a 1/56 part of the net proceeds of the sale 
of the remaining lots. 

None of said certificates were recorded, but investigation disclosed the 
names of the fifty-six original guarantors. Thereafter, on February 17, 1923, 
Donnell, as trustee, conveyed the unsold portion of the premises to the bank. 
This was the property Smith wanted to buy. The bank had not sold any 
part of the property when Smith arrived on the scene. 

From the foregoing, it was obvious that the title of the bank and its 
authority in the premises were questionable. 

Smith’s attorney next tried to ascertain the present persons who owned 
beneficial interests in said premises. After an investigation covering over 
eight months, he located and identified all of the parties in interest. The 
investigation disclosed that of the original fifty-six guarantors, forty had 
died and that twenty-four of the heirs and devisees of said forty had also 
died. It was necessary to investigate the estates of these sixty-four decedents. 
It was found that the estates of thirty-five of them had been probated. In 
those instances where there had been no administration of the estates of the 
decedents, it was necessary to ascertain their heirship and whether all of 
their debts had been paid. Three of the original guarantors were partnerships, 
since dissolved; and it was necessary to trace the devolution of the assets 
of said partnership. 

The investigation disclosed that there were three hundred and thirty-six 
persons “owning” the premises. Smith purchased all right, title, and interest 
of as many as he could, which was about one-third. The extent of the 
devolution of interests is exemplified by the fact that at the beginning, each 
person owned a one fifty-sixth interest, whereas in the final wind-up there 
were persons who owned such small interests as 1/7056. Smith’s attorney 
then advised a partition suit. 

The bank had been unable to sell any of the lots involved. They had 
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been forfeited for nonpayment of taxes and special assessments for many 
years. Any prospective purchasers who investigated the title shied away, 
because of these forfeitures. Then towards the end of its trusteeship, the 
bank was unable to sell any of these lots because the amount of the for- 
feitures on each lot had risen to a considerable total. In addition, there were 
tax deeds on every lot, which meant that a purchaser would have to deal 
with the holders thereof after obtaining a deed from the bank. Furthermore, 
the validity of any title which the bank might convey was always ques- 
tionable, because of the looseness with which the trust had been organized 
and operated. 

Smith’s attorney filed the partition suit. The complaint alleged many 
facts not present in the usual proceedings in partition. It was necessary to 
determine the exact status of the title and to remove all possible defects in 
the title in order that the premises might be safely used for the intended 
purpose. This was accomplished by the requisite allegations in the complaint 
and proof thereof with sufficient findings and order in the decree. Obvi- 
ously, the premises were not divisible, so sale was ordered. Fortunately, 
Smith had little competition at the master’s sale. 


SUIT TO MODIFY OR TERMINATE A TRUST 


Where real property has been conveyed in trust, and circumstances 
have changed since the creation of the trust, the title may become “frozen” 
in the sense that the property will become valueless. In such a case, modi- 
fication of the trust instrument by decree of court will act as a thawing 
agent. 

“That a court of equity has power to modify a trust under certain con- 
ditions is well established by the cases. .. . The general rule is that a court 
of equity has the power to direct a conversion of real estate into personal 
property and vice versa, and to direct other modifications of the trust if it 
appears necessary that such action be taken to preserve the trust estate. The 
power is exercised with caution and cannot be used to authorize a conver- 
sion of real estate into personal property or other modification merely for 
the purpose of enabling the beneficiaries to receive a greater income or to 
use it in what they may regard as a more profitable manner than that con- 
templated by the trust instrument. ... The rule which supports an exercise 
of the power must be based on facts showing that conditions have arisen 
or exigencies developed which could not have been foreseen by the donor 
and that as a result of such unforeseen conditions the beneficiaries will suffer 
loss... . The power a court of equity may exercise under such conditions 
is inherent in the jurisdiction that it exercises over trusts generally.” 1? 

The inherent power of a court of equity in this connection has been 


12 Dyer v. Paddock, 395 Ill, 288, 294-295, 70 N.E.2d 49, 52 (1946). 
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bolstered by statute, and this was recognized by the Illinois Supreme Court 
in the following statement: 


“... The amendment of 1929 to section 50 of the Chancery Act con- 
ferred a broader and wider power on chancery courts than had pre- 
viously been granted by enlarging the scope of the act so as to permit 
a sale of lands when it is made to appear that such lands or estate are 
liable to waste or be depleted in value or that the sale thereof and the 
safe and proper investment of the proceeds will inure to the benefit 
and advantage of the persons entitled thereto. Mere benefit to the bene- 
ficiaries was not enough prior to such amendment, but the necessity for 
protection or preservation of the estate for prevention of a total loss 
to the estate had to be established. The enlarged scope of section 50 
of the Chancery Act, as amended, gives power to the circuit court to 
authorize the deviation when the evidence shows that the lands are liable 
to waste and depreciation in value, or that a sale will benefit the persons 
entitled to the estate.” 18 


In the early case of Curtiss v. Brown,\4 the Supreme Court of Illinois 
ruled that property could be sold contrary to the terms of a trust where 
the trust estate could not be preserved and would be lost but for such a 
sale. This rule has not been broadened in subsequent cases. It has been con- 
sistently held by the court that only in extreme cases will a court of 
chancery alter the terms of a trust and that the power to do so should be 
exercised with great caution. Stough v. Brach® involved property which 
was, by agreement of parties formerly husband and wife, placed in trust as 
a residence for the wife. The trust agreement provided that she should pay 
the expense of maintenance and the taxes out of her own income. She 
sought by complaint in equity to compel the sale of this property without 
her husband’s consent on the theory that it was necessary to prevent the 
destruction and loss thereof. She did not allege that she did not have suffi- 
cient funds to pay the taxes and expenses as agreed. 

The court refused to take jurisdiction to order the sale of the property 
contrary to the terms of the agreement because there had not been sufficient 
change in economic conditions. 

There is another and different circumstance where a court of equity 
may modify a trust agreement and thus restore merchantability. This cir- 
cumstance has given rise to a rule commonly known as the family-settlement 
doctrine. In Wolf v. Uhlemann," the court said: 


“. .. Undoubtedly, the members of a family are not privileged to alter 
the terms and provisions of a will merely for the convenience of the 


78 Shamel v. Shamel, 3 Ill. 2d. 425, 435-436, 121 N.E.2d 819, 825 (1954). 
1429 Tl. 201 (1862). 

15 395 Ill. 544, 70 N.E.2d 585 (1946). 

36 325 Ill. 165, 156 N.E. 334 (1927), 
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family or for the sole purpose of securing greater individual financial 
advantages than those specified in the will and intended by the testator. 
However, the rule is well established that courts of equity favor the 
settlement of disputes among members of a family by agreement rather 
than by resort to law. Where there is a reasonable or substantial basis 
for the belief or assurance that prolonged and expensive litigation will 
result over the proceeds or distribution of an estate, that the estate will 
be materially depleted and that the family relationship will be torn 
asunder, the parties interested therein are warranted in preventing such 
bona fide family controversy by a settlement agreement. Obviously, 
such an agreement must be impartial in every respect and must be ob- 
tained without fraud or deception.” 17 


With reference to the above statement contained in the opinion in 
Wolf v. Ublemann, the court in a case decided in 1949 said: 


“Substantially the same rule has been announced in Pool v. Decker, 
92 Ill. 501; Hall v. Hall, 125 Ill. 95; McDole v. Kingsley, 163 Ill. 433; 
Cole v. Cole, 292 Ill. 154; Anderson v. Anderson, 380 Ill. 488, so we 
may assume that this general principle is well settled. However, it 
appears from the above rule that a family-settlement agreement may not 
change the terms of a will for the sole purpose of obtaining individual 
financial advantage, and that there must exist a reasonable belief that 
prolonged litigation will result, and the estate be depleted unless the 
settlement is ratified.” 18 


A title “frozen” by a trust agreement may be “de-iced” if all of the 
parties interested are capable of acting and desire that the trust be terminated. 
Where the purpose of the trust has been practically accomplished and all 
parties interested in the trust fund are sai juris and consent to its termina- 
tion, a court of equity may decree its termination. 


SUIT TO CONSTRUE A WILL OR DEED 


Widow W desired to sell a farm which her husband had devised to 
her in his will. Purchaser P was ready, willing, and able to buy the farm 
until his attorney told him that the abstract of title to the farm showed that 
Widow W probably had only a life estate because of ambiguities in her 
husband’s will. She decided to “unfreeze” her title by bringing a suit to 
construe the will against the parties who would take in the event she had 
only a life estate. This typifies another method of restoring merchantability. 

Prior to 1911, equity courts would not entertain suits for the sole pur- 
pose of construing a will.!9 In such cases, the parties were left to an appro- 


17 Id, at 183, 156 N.E. at 340. 
18 Altemeier v. Harris, 403 Ill. 345, 351, 86 N.E.2d 229, 233 (1949). 


19 Strubher v. Belsey, 79 Ill. 307 (1875), and cases therein cited, Strawn v. Jackson- 
ville Academy, 240 Ill. 111, 88 N.E. 460 (1909). 
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priate legal remedy—ejectment, etc. If other equitable relief was sought— 
such as partition—then equity courts would construe a will.2° Equity always 
had inherent power to construe wills involving trusts. 

In 1911, section 50 of the Chancery Act,?4 was amended to provide 
that “the court may hear and determine bills to construe wills, notwith- 
standing no trust or questions of trust or other questions are involved 
therein”; thus, the former rule and distinctions were abolished. 

The types and extent of title freezing that may result from indefinite 
and uncertain wills are numberless. A suit to construe a will is not to be 
confused with a will contest. Beneficiaries may have engaged in a course 
of conduct that has created a waiver, estoppel, or laches. 

Some of the questions that may be involved in suits to construe wills 
are: 


(1) sufficiency of legal description; 
(2) extent of estate devised; 

(3) identity of devisees; 

(4) powers of executor; and 

(5) legality of devise. 


The variety of equivocation and ambiguity the courts meet in determining 
these questions is infinite. 

Questions similar to the above (except powers of executor) can also 
arise with reference to deeds, and a severe title freeze may occur—especially 
if the purported record owner is not in possession. Then his only remedy 
may be a legal one—ejectment. Equity has no jurisdiction of a bill filed 
for the sole purpose of obtaining a construction of a deed where only the 
legal title is involved and the only cloud which exists is by reason of some 
language of the deed itself.22 Ejectment is a very technical action and may 
be unavailing to the owner for various reasons. In such a situation, it is 
suggested that the desired relief may be had under a declaratory judgment 
action.2 Also, if the facts make the main purpose of the litigation some 
other type of relief, there may be a basis for equity jurisdiction. A very 
common case of this kind is where an injunction is sought. In Carter Oil 
Co. v. Myers,* plaintiff prayed that defendant be restrained from drilling 
for oil on premises leased to plaintiff. In 1932, the premises were owned by 
one Brauer. In that year he executed and delivered to Fayette County an 
instrument conveying certain rights in the premises. In 1936, Brauer gave 


20 Miller v. Rowan, 251 Ill. 344, 96 N.E. 285 (1911). 

21TtL. Rev. Stat. c. 22 (1955). 

22 Trustees of Schools v. Wilson, 334 Ill. 347, 166 N.E. 55 (1929); Webster v. Hall, 
388 Ill. 401, 58 N.E.2d 575 (1944). But see Tallman v. Eastern I. & P. R. R. Co. 379 Ill. 
441, 41 N.E.2d 537 (1942). 

23 See discussion beginning at p. 94 infra. 

*4105 F.2d 259 (7th Cir. 1939). 
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plaintiff an oil and gas lease covering the premises. In 1937, the County 
Board made a lease to defendants who entered upon the premises and com- 
menced drilling. The case turned on the construction of the instrument 
given by Brauer in 1932, which the court construed as conveying only an 
easement. 

In Carter Oil Co. v. Delworth,”® the single issue presented was whether 
a warranty deed conveyed the bed of a stream as plaintiff contended or 
whether it reserved the stream as defendant contended. The court construed 
the deed as passing title and enjoined defendants from drilling for oil in the 
creek bed. 

I recall an occasion in 1953, when I was checking an eighty-acre tract 
for a client who had acquired an oil and gas lease thereon. Examination of 
the abstract showed an unbroken chain of title from the government down 
to February 24, 1916, with one Henry Gray the fee simple owner. The 
chain included an adjoining twenty acres also owned by Gray. So far 
everything was regular, but from here on all was chaos. 

On February 24, 1916, Henry Gray and wife made a deed which read, 
in part: 


“The GRANTOR, Henry Gray and Annie F. Gray husband and 
wife of the County of Clay and State of Illinois, for and in considera- 
tion of the sum of Making provisions for each & one support & mainte- 
nance DOLLARS, in hand paid, CONVEY and WARRANT to the 
survivor in Fee Simple forever survivor to dispose of they ———__ 

shall see fit to do_ the following described Real Estate.” 





Then follow the description of the eighty acres, in which I was interested, 
and the adjoining twenty acres. The deed was recorded the following day; 
four days later, Henry Gray died intestate leaving as his heirs his widow 
and two sisters. Administration was had on Henry Gray’s estate. The 
widow Annie F. Gray died intestate in 1921 leaving her mother and one 
sister as her heirs. The estate of Annie F. Gray was not administered. The 
sister soon conveyed all interest to her mother. The mother died in 1941 
leaving the sister of Annie F. Gray as her only heir. There the chain ended. 
Would it be safe for my client to drill for oil under his lease from this sister 
of Annie F, Gray? 

Was the deed void for want of a named grantee? Did Henry Gray’s 
attempt to convey to himself vitiate the conveyance as to his wife? Was 
there a valid delivery of the deed? Was the deed void as an attempted testa- 
mentary disposition? 

While my client was in the field investigating the facts, I was busy 
researching—hoping that I could find some law to support the lessor’s title. 
Believe it or not, the first book I pulled off the shelf produced a case that 


5 120 F.2d 589 (7th Cir. 1941). 
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matched exactly. In Pure Oil Co. v. Bayler,?* I found that the Supreme 
Court of Illinois had construed the above deed in connection with the ad- 
joining twenty-acre tract. The mother of Annie F. Gray had conveyed this 
twenty acres to one Stanford in 1923 when she claimed to own the fee in 
both tracts. The court found that Stanford’s successors had good title— 
holding that the aforesaid deed was valid and that it conveyed to Annie F. 
Gray the fee title subject to a condition of defeasance if she should pre- 
decease her husband. Since she survived him, she was the owner of the 
entire fee simple title. Thus I was able to advise my client, without any 
reservation, that he could drill in safety. 

The object of the construction of deeds, as well as of wills, is to ascer- 
tain the intention which the maker of the instrument has expressed, and the 
technical rules which applied in the construction of deeds have been greatly 
modified by section 13 of the Conveyances Act.?? 


SUIT TO REFORM AN INSTRUMENT 


Titles have often become “frozen” due to mistakes in conveyances. 
These mistakes are usually in connection with the description or the quan- 
tum of estate conveyed. They may arise in a deed, bond for deed, or con- 
tract of sale. The simplest and most effective means of correcting such 
mistakes is by a suit to reform the instrument. It is within the jurisdiction 
and is the duty of courts of equity to correct mistakes in conveyances by 
reformation. 

Schmitt v. Heinz*8 is a typical case involving reformation. There a 
vendor, owning a tract of several acres, at different times sold adjoining 
portions to different purchasers by deed and on contract for residence pur- 
poses. He assisted one of the purchasers in fencing, and he located the base- 
ment of a home for another. A few years after the conveyances were made, 
it was discovered that the tracts sold were approximately one entire tract 
off if the descriptions expressed were followed and that each tract did not 
contain one acre as was intended. The contracts and deeds were reformed 
and re-conveyances made to give each purchaser the tract occupied by him. 
The court said: 


“The law applicable to cases involving reformation for reasons of 
mistake is basic and well established. Since Worden v. Williams, 24 Ill. 
67, this court has held that it is within the jurisdiction and is the duty 
of courts of equity to correct mistakes in conveyances by reformation. 
To reform an instrument upon the ground of mistake, the mistake must 
be of fact and not of law, mutual and common to both parties, and in 


26 388 Ill. 331, 58 N.E.2d 26 (1944). 

27 Itt. Rev. Srat. c. 30, § 13 (1955). Bear v. Millikin Trust Co., 336 Ill. 366, 168 
N.E. 349 (1929). 

°85 [ll. 2d. 372, 125 N.E.2d 457 (1955). 








SPRING] UNFREEZING LAND TITLES 87 


existence at the time of the execution of the instrument, showing that at 
such time the parties intended to say a certain thing and, by mistake, 
expressed another. Before a deed will be reformed, satisfactory evidence 
of mistake must be presented, leaving no reasonable doubt as to the 
mutual intention of the parties, a mere preponderance of the evidence 
being insufficient. ... In an action to reform a written instrument, parol 
evidence is admissible to show a mistake, and the Statute of Frauds is 
not applied in such cases to exclude oral testimony.” ?° 


Ambarann Corp. v. Old Ben Coal Corp.*® was an action to reform a 
deed conveying “all the coal, oil and gas underlying the surface” of a cer- 
tain tract. The grantor claimed that it was the intention of the parties to 
convey only coal and the oil and gas in the coal. Reformation was denied 
on the grounds that the words “all the coal, oil and gas” were free from 
ambiguity. 

Spies v. DeMayo,*! involved a deed conveying a farm by metes-and- 
bounds description which was a complete and valid description. However, 
the description omitted a contiguous part of the farm which was not set 
off by itself but was an integral part of the farm. The division line between 
this continguous part and the adjoining premises was well marked by old 
fences and trees. The court held that the facts warranted a decree directing 
reformation of the original deed to include the tract omitted. 


In David v. Schiltz,32 the question concerned a deed containing two 
descriptions of what was intended to be conveyed. One description was by 
metes and bounds, and the other by quantity. The metes-and-bounds de- 
scription was clearly erroneous as it produced only two intersecting lines. 
The description by quantity indicated that an area of four acres was in- 
tended to be conveyed. After the delivery of the deed, the grantor never 
asserted any rights over the four acres. The court held that the circum- 
stances clearly showed a mutual mistake of fact and reformation of the 
deed was allowed. 


Harley v. Magnolia Petroleum Co.** involved an oil and gas lease cover- 
ing a twenty-acre tract and a seventy-acre tract owned by Mrs. Harley. The 
lease contained a provision that all royalties were to be regarded as accruing 
to the entire premises. Thereafter, Mrs. Harley sold undivided interests in 
the twenty-acre strip to two persons and an undivided interest in both 
tracts to another person. In each instance, these mineral deeds provided that 
they were subject to the lease. Subsequently, oil was produced from the 
twenty-acre tract, but not from the seventy-acre tract. The royalties from 


*9 Id, at 379, 125 N.E.2d at 460. 

30 395 Ill. 154, 69 N.E.2d 835 (1946). 

31 396 Ill. 255, 72 N.E.2d 316 (1947). 

82415 Ill. 545, 114 N.E.2d 691 (1953). 
33 378 Ill. 19, 37 N.E.2d 760 (1941). 
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the twenty-acre tract were first paid in proper proportions to the owners 
under both tracts. Then the owners under the twenty-acre tract claimed 
that the owners under the seventy-acre tract were not entitled to share in 
the production from the twenty-acre tract; that there had been a mutual 
mistake of fact in making the mineral deeds subject to the lease. The court 
denied reformation on the grounds that the evidence did not show such 
mutual mistake as would justify reformation. 


SUIT FOR SPECIFIC PERFORMANCE 


A suit for specific performance, in itself, may sometimes be an effective 
method for restoring merchantability to a title. In many suits of this type, 
I feel that one of the parties actually desires to rescind the contract—think- 
ing he has made a bad bargain—but there can be situations where there is 
an honest difference of opinion as to the validity of the title. By a tacit 
understanding, a suit for specific performance can be used to remove the 
blot on the title. This amounts actually, to a suit for a dual purpose— 
including removal of a cloud or reformation of a deed, etc. Of course, for 
the decree to be completely effective, the parties to the deed or other in- 
strument complained of, must be made parties to the suit for specific per- 
formance. The complaint in Schmitt v. Heinz,3+ prayed for specific per- 
formance of two of the contracts for deed involved therein, and it was so 
decreed. 

Smith v. Dugger *® was a suit for specific performance wherein the 
vendee questioned the validity of the vendor’s title by reason of a deed 
in the chain from a father to three sons—F, C and J. The deed contained 
this provision: “Now, in case of the death of either of the above vendees 
before marriage and legitimate heirs, then and in that case the above de- 
scribed lands shall vest in the vendee or vendees that are living and in no 
other person or persons whomsoever; and further, the above named vendees 
being my legitimate heirs, I reserve the exclusive control and right to use 
in any way for my benefit the above described lands during my natural 
lifetime.” The grantees named conveyed to the seller’s predecessor in title. 
At the time of the suit, the grantor in said deed had died, as had the son I. 
F was 62 years of age and had never married. C was also 62 years of age 
and had six living children. Prior to his death, ] had married twice and had 
children by both marriages. The buyer claimed that if F should die after 
the death of C without having married and had issue born, the heirs of the 
grantor would have an interest in the share of F. The deed was eventually 
construed as a vested remainder which became indefeasible on the death of 
the grantor. As F and C were both living at the time of the suit, they could 


845 TI. 2d. 372, 125 N.E.2d 457 (1955). 
35 310 Ill. 624, 142 N.E. 243 (1923). 
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have been made parties thereto and all questions in connection with said 
deed would have been removed. 

Bedinger v. May * involved a suit for specific performance where the 
facts showed that following the making of the contract, the vendor brought 
separate proceedings to quiet his title. In that proceedings, the court held 
that the vendor had good title subject only to the contract of sale. The 
proceedings to quiet title and for specific performance might as well have 
been joined in one suit. The vendee’s defense to the suit for specific per- 
formance was quite feeble. 


SUIT TO RESTORE LOST INSTRUMENT 


Abstracts often show a complete break in the chain of title. There is 
no deed out of the last grantee or in to the next grantor. In most instances 
this defect is due to the failure of the last grantee to record his deed follow- 
ing delivery and the loss or destruction of the deed thereafter. Where suf- 
ficient evidence is available, a suit to restore the lost deed will lie. The right 
to have the title to real estate appear properly on the record is a substantial 
property right which the law guarantees to a land owner. Therefore, equity 
will entertain the suit of a grantee of real estate to decree the restoration 
of a lost deed when such relief is necessary for the protection of his rights 
in respect to the land granted, and the court will restore the deed even if 
no other relief be demanded by the bill, provided the rights of others will 
not thereby be violated. When a lost deed is restored by the making of a 
new deed by the master in chancery under the order of court, the new 
deed does not take effect from the time it is made but relates back to the 
time of the making of the lost deed and gives effect and valadity to such lost 
deed.? In this type of action, the grantor or his heirs, devisees, or other 
persons claiming under him are necessary parties.*8 

A court of equity, in this state, has no original jurisdiction to establish 
a lost or destroyed will. Section 18 of article 6 of the constitution gives 
to county courts original jurisdiction in all matters of probate, and the 
Statute of Wills provides for the exercise of the jurisdiction and the probate 
of wills in that court. That jursdiction includes the probate of lost or 
destroyed wills upon proof of the loss or destruction of the will and its con- 
tents, and this jurisdiction is exclusive.2® There is no statute in IIlinois con- 
cerning lost or destroyed wills. 


36 323 Tl. 187, 153 N.E. 822 (1926). 
37 Wyman v. Hageman, 318 Ill. 64, 148 N.E. 852 (1925). 

38 Krueding v. Chicago Dock & Canal Co. 285 Ill. 79, 120 N.E. 478 (1918). 
89 Crooker v. McArdle, 332 Ill. 27, 163 N.E. 384 (1928). 
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PROCEEDINGS UNDER SECTION 50 OF THE 
CHANCERY ACT 


Section 50 of the Chancery Act * probably is the most potent single 
weapon for “unfreezing” a real estate title. It was enacted for the specific 
purpose of restoring merchantability. As originally passed in 1872, it pro- 
vided: 


“The court may hear and determine bills to quiet title, and to remove 
clouds from the title to real estate, whether the lands in controversy 
are improved or occupied, or unimproved or unoccupied; and the tak- 
ing possession of such lands, after the commencement of suit by the 
party claiming the title or the adverse title, or any one under or through 
such person or persons, shall not in anywise affect the complainant’s 
right to a final decree upon his bill.” #1 


In 1911, the section was amended to enlarge the jurisdiction so as to 
give the court power to hear (a) bills to construe wills, to appoint trustees, 
and to authorize the trustees to lease, mortgage and sell, improve, exchange 
and invest any portion or all of any trust estate, or to do other acts neces- 
sary to protect or better the estate during a period of contingency, and 
(b) bills to establish and confirm title to real estate. 

In 1929, the section was again amended. The Act of 1929 enlarged the 
scope of the section to substantially its present form. There has been only 
one subsequent amendment—in 1935—and that merely made some minor 
changes in wording, i.e., “complaints” for “bills,” etc. 

Briefly, section 50 provides that where any land, subject to a contingent 
future interest, 


(1) is liable to waste or depreciation in value, or 
(2) the sale thereof and the investment of the proceeds will be bene- 
ficial, or 
(3) the sale, lease, etc., thereof is necessary for protection, 
the court may appoint a trustee, vest him with title, and authorize the sale 
of the land. 


The effectiveness of this statutory provision as a thawing agent is 
exemplified in the decision of the Supreme Court of Illinois in the recent case 
of Shamel v. Shamel.4* There the facts showed that in 1953 the Peabody 
Coal Company and the Wabash Railroad Company were interested in buy- 
ing all the coal underlying 700 acres of land in Christian County, title to 
which was vested in a Springfield bank as trustee. The trust had been 
created in 1900 by five individual settlors. It provided that an equal share of 


40 Trt. Rev. SraT. c. 22, §§ 1-56 (1955). 
41 SraT. oF ILL. c. 21, § 116 (Gross 1872). 
423 Ill. 2d 425, 121 N.E.2d 819 (1954). 
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the net income was to be paid to each settlor during his lifetime. The share 
of one settlor was to terminate at her death. The trust was to continue 
until twenty-one years after the death of the survivor of the four settlor 
beneficiaries, and then terminate. Each of the four could by will, direct and 
appoint to whom his share of the net income should be paid after his death. 
In absence of the exercise of this power of appointment, the share would 
go to the settlor’s heirs, or if none, to the surviving settlors. Upon termina- 
tion of the trust, title to the one-fourth interest of each settlor should vest 
in fee in such person as he had by will appointed. In the absence of the 
exercise of this power, the interest should vest in accordance with the 
laws of descent then in force. 

The trust agreement contained other provisions for execution of the 
trust, including a limited power to mortgage for the purpose of buying 
real estate and a limited power to sell on written request of the adult bene- 
ficiaries, provided the trustee had made a written contract for purchase of 
other real estate of equal or greater value than the real estate to be sold and 
to be held on the same terms. 

Three of the original settlors had died. One died testate and exercised 
his powers of appointment. Another had died intestate leaving a widow 
and three sons each of whom had children. One of the remaining settlors 
had never married and had no descendants. The other remaining settlor 
had a wife and three children all of whom were married and had children. 

Peabody and Wabash felt that under the circumstances title to the coal 
was not merchantable because it was not then known who would be the 
beneficiaries under the exercise of the power of appointment in the wills of 
the two remaining original settlors. Peabody and Wabash owned all of the 
coal underlying several thousand acres surrounding the premises in question. 
If Peabody was unable to obtain good title to the premises in question, they 
would be by-passed. 

Some of the beneficiaries brought an action under section 50, and all 
persons in being, who had or might have an interest in the trust, were made 
parties. The court granted the relief as prayed in the petition and declared 
the trust, appointed Springfield Marine Bank as trustee, vested title to coal 
and other minerals and mining rights in the tracts in question in said trustee, 
and directed the trustee to sell the same at private sale for cash to Peabody 
and Wabash at the prices stated and invest the proceeds as directed by the 
court for the benefit of the persons entitled or who might become entitled 
thereto. 

Two defenses were set forth to the complaint: (1) section 50 does not 
permit the appointment of a trustee with reference to a future interest aris- 
ing by the exercise of a power of appointment; and (2) the authorization 
of the sale of the coal would be in contravention of and deviation from the 
terms of the trust agreement. In answer to the first contention, the court 
said: 
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“Without attempting to specifically classify the exact nature of the 
future interest created, a reading of the statutory language in question 
indicates a general legislative intent to permit lands which are subject 
to contingent interests of any kind, under proper circumstances, to be 
sold and placed back into the channels of commerce and that the legis- 
lature, by the use of the word ‘otherwise,’ intended to include in the 
section not only those types of contingent future interests which were 
well known at common law, but also every possible future interest, legal 
or equitable, which existed at common law or which now exists by 
judicial or legislative evolution in the law of future interests.” * 


The court disposed of the second contention by saying that since it 
conclusively appeared that the trust beneficiaries would completely lose the 
value of such coal underlying the real estate unless it was sold, such loss 
was proper ground for deviation from the terms of the trust instrument 
under the law, both as enunciated by the courts as a matter of common law 
and as specifically authorized by the passage of section 50 of the Chancery 
Act. 

One of the most common situations in which section 50 will provide 
a solution is where an estate tail has been created. Quite frequently, a title 
examiner will find A owning a life estate with the remainder in his children 
born and to be born. In Illinois, as long as a person is living he or she is 
presumed capable of bearing children, so that until the life tenant dies, the 
remainder is not vested either as to quality or quantity. Oil operators fre- 
quently find that they must use a section 50 proceeding to acquire a full 
interest oil and gas lease. In such case, the court’s decree will appoint a 
trustee who will be vested with full fee title to the oil and gas. He will be 
authorized to make an oil and gas lease covering the entire estate. The 
trustee is directed to invest the royalty and to pay the life tenant the income 
therefrom. Upon the death of the life tenant, the corpus is paid to the 
remaindermen. Prior to the 1929 amendment, this was impossible.*4 

Section 50 is primarily a statutory enactment of powers already pos- 
sessed by courts of equity, but the section does enlarge those powers. Since 
the amendment of 1911, the existence of a trust is not necessary to the juris- 
diction of a court of equity to hear and determine complaints to construe 
wills where there is doubt as to the rights and interests of the parties.4° In 
Shamel v. Shamel,*® the Supreme Court of Illinois indicated that the words 
“or otherwise” embrace every conceivable type of future interest. Most 
of the actions heretofore brought under section 50 have been suits con- 
struing wills, pertaining to trust matters, quieting titles, and removing clouds. 


43 Td. at 434-435, 121 N.E.2d at 825. 

44 Hunt v. Hunt, 271 Ill. 521, 111 N.E. 579 (1916). 

*5 Bimslager v. Bimslager, 323 Ill. 303, 154 N.E. 135 (1926). 
46 Supra note 42. 
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While these are rather all-embracing, the author does not feel that the full 
potential of the section as a means of restoring merchantability has been 
more than touched. Shamel v. Shamel is the first case that fully illustrates 
the possibilities under this section. 

Clarke v. Chicago Title & Trust Co.*" involved a corner lot improved 
with a fourteen room two-story frame residence, a separate two-story frame 
garage building, and a contiguous vacant lot. In 1938, title to said premises 
was in Charlotte C. Joslyn. She and her husband, George R. Joslyn, had 
marital difficulties and entered into a written contract agreeing to live sepa- 
rate and apart and settling their property rights. With respect to said 
premises, the contract provided that they should remain the property of 
the wife; that during her lifetime she would not sell, encumber, or other- 
wise dispose of the premises except with the husband’s consent; and that 
the property would pass to their four minor children upon her death, or, 
if the children predeceased her, to the husband. 

In 1945, the four minor children, by their next friend, filed this suit 
seeking to have the property sold. The complaint alleged, and the court 
found, that the premises were not a proper and suitable home for the wife 
and children, and that the property did not produce income sufficient to pay 
the taxes, insurance, and necessary repairs. The complaint further pro- 
vided that the plaintiffs made no allegations as to the exact nature or extent 
of their interests or those of their parents but stated that all right, title, and 
interest was held by said six persons or some of them. The prayer was that 
the court decree the respective rights of the parties, that a trust be declared, 
and that a trustee be appointed and directed to sell the premises. 

The trial court granted the relief prayed, and, on appeal, the Supreme 
Court said: 


“The complaint in this case clearly states a cause of action cognizable 
in a court of equity and seeks relief which, under section 50 of the 
Chancery Act, ... is within the jurisdiction of the court to grant. Under 
that section, since the enlargement of the scope of the section by amend- 
ment in 1929, a court of equity will order a sale of real estate for the 
purpose of reinvestment for the benefit of contingent future remainder- 
men when it is made to appear that the property is liable to waste or 
depreciation in value or that such action is necessary for the preserva- 
tion or protection of any contingent future interest therein.” 48 


This case illustrates the effectiveness of section 50 as an instrument to 
unravel a legal title that became hopelessly entangled due to changed cir- 
cumstances. 

In a case decided by the federal district court, the following facts were 
presented. One Albert P. Crews died testate in 1917 owning certain lands. 


47 393 Ill. 419, 66 N.E.2d 378 (1946). 
48 Id. at 428-429, 66 N.E.2d at 383. (Emphasis added.) 
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Under his will, two tracts were devised to his daughter for life with re- 
mainder to his executor in trust to sell and divide the proceeds among his 
heirs. In 1942, the daughter, knowing that the federal government intended 
to condemn the two tracts, filed her complaint in the circuit court praying 
for the appointment of a trustee under section 50 with authority to sell 
to the government. The court declared a trust, appointed a trustee, and 
vested in him as trustee the title to the property. The trustee was directed 
to convey the property to the government, to receive the consideration, 
and to invest the corpus of the trust estate in securities of a certain char- 
acter, upon approval by the court. The trustee qualified on August 12, 1943. 

Thereafter, the government elected to condemn the premises instead 
of purchasing the same from the trustee. In the condemnation suit in the 
federal district court,#® a controversy arose between the trustee, some of 
the heirs, and the administrator of the life tenant who had died. The heirs 
claimed the trust was void because the purpose had come to an end and 
that they were entitled to the money constituting compensation for the 
property taken. The court held that the trust was an active one, created 
by decree of court and unaffected by the Statute of Uses, and that the 
title of the trustee was complete and the jurisdiction of the circuit court 
was effective and exclusive. Judgment was entered directing the compensa- 
tion to be paid to the trustee. 

The decision clearly indicates that the federal court thought that the 
government would have been entirely safe in dealing with the trustee and 
that the eminent domain proceedings were unnecessary. If a client has a 
problem of this type in connection with condemnation proceedings, his 
attorney should consider section 50 as an aid to solution. 


DECLARATORY JUDGMENTS 


Does the Declaratory Judgments Act of Illinois ®° offer a new method 
of “unfreezing” titles? Does this Act afford a better method for restoring 
merchantability than those heretofore mentioned? The Declaratory Judg- 
ments Act in this state is of relatively recent origin. It was not until 1945 
that the statute was added to our Civil Practice Act. This Act provides in 
part as follows: 


“No action or proceeding in any court of record shall be open to 
objection on the ground that a merely declaratory judgment, decree or 
order is sought thereby, and the court may, in cases of actual contro- 
versy, make binding declarations of rights, having the force of final 
judgments, whether or not any consequential relief is or could be 
claimed, including the determination at the instance of anyone interested 


49 United States v. 3,000 Acres of Land, etc., 54 F. Supp. 511 (E.D. Ill. 1944). 
50 Tut, Rev. Stat. c. 110, § 57.1 (1955). 
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in the controversy, of the construction of any statute, municipal ordi- 
nance, or other governmental regulation, or of any deed, will, contract 
or other written instrument, and a declaration of the rights of the 
parties interested, but the foregoing enumeration shall not exclude other 
cases of actual controversy.” 


There have been but few cases in the Illinois Supreme Court passing 
upon the propriety of the declaratory judgment procedure in connection 
with real property. One such case was Powell v. Trustees of Schools.’ There 
the plaintiff Powell filed his action for declaratory judgment to have fixed in 
him the title to a schoolhouse site located on his 120-acre farm. On the 
trial, it was stipulated that the title from the government was in one Davis 
on May 10, 1854, and that on February 11, 1856, Davis conveyed to Barto, 
by warranty deed, the entire 120-acre tract. A deed was introduced from 
Barto and wife to Barnes, containing the words “excepting the School House 
Lot.” The deeds in the chain of title from Barnes down to the plaintiff 
for the 120-acre tract did not contain any exception of the schoolhouse lot. 
The evidence showed there had been a schoolhouse on the site and classes 
held therein for over fifty years until 1947. In 1949, the Trustees sold the 
site and building. Evidence was offered showing that the schoolhouse lot 
was not excepted on the tax lists and that taxes had been paid on the entire 
120 acres from the year 1865 to date. 

The complaint did not assert any rights in plaintiff by reason of adverse 
possession but relied on the legal title. The court treated the action as if it 
were an ejectment suit and said: 


“A plaintiff in ejectment must recover on the strength of his own 
title and not upon the weakness of that of his adversary, and if he claims 
title in fee he must show a fee-simple title and must deraign title from 
the government where there is no proof of a common source of title, 
nor of possession by plaintiff of the strip of land in controversy in him- 
self nor in any prior grantor with whom he connects himself... . There 
is no reason that this rule would not apply in an action for declaratory 
judgment as to title, which relies upon the legal title as the basis for the 
relief sought.” 5? 


The supreme court affirmed the order of the trial court finding the issues 
for the defendants and denying the prayer for declaratory judgment. 
The propriety of the form of action was apparently not questioned by any 
of the parties or courts. 

Stattin Bros. Furniture Co. v. Hauf ** was an action for a declaratory 
judgment construing certain deeds wherein easements were granted over 
a railroad switch track. The decision in this case was not reported in full, 


51415 Ill. 236, 112 N.E.2d 478 (1953). 
52 Td. at 241, 112 N.E.2d at 481. 
53 342 Ill. App. 446, 96 N.E.2d 646 (1st Dist. 1950) (abst. dec.). 
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but apparently the defendants sought dismissal on the ground that the ques- 
tion presented was moot. The court found otherwise and construed the 
deeds. 

The declaratory judgment procedure was unknown at common law. 
It is a creature of the statute. It is strictly remedial. Obviously, the language 
does not create new substantive rights or legal relationships, but adds, to 
remedies previously existing, an additional one for relief in the form of a 
judgment declaring, in cases of actual controversy, the rights of the parties. 
The remedy is not designed to supplant existing remedies or afford a new 
choice of tribunals. It supplies a new form of relief where needed. It is 
designed to afford security and relief against uncertainty with a view to 
avoiding litigation, rather than in aid of it, and to settle and fix rights before 
there has been an irrevocable change of position of the parties in disregard 
of their respective claims of right, and thus promote peace, quiet and justice, 
with the end always constantly in view that one of the chief purposes is to 
declare rights rather than to execute them. 

In many jurisdictions declaratory judgment acts have been in effect for 
a much longer time than in Illinois. The courts there have had occasion to 
consider whether various title questions are proper subjects under such a 
statute. 

Dolan v. Hardman,*4 a West Virginia case, is illustrative of decisions 
in other states. The plaintiffs sought a declaration that they were the owners 
of one-fourth of the oil and gas under a sixty-acre tract. The facts showed 
that William Robinson and Elizabeth M. Robinson were the owners of the 
surface of three tracts of land, totalling seventy acres, and of an undivided 
one-half interest in the oil, gas, and other minerals underlying this land. 
In 1932, they conveyed all interest to the defendants, expressly reserving a 
vendor’s lien to secure two notes, part of the purchase price. Defendants 
defaulted, and, in 1936, the Robinsons instituted a suit against defendants 
to enforce the vendor’s lien. In that suit, the Robinsons’ lien debt was 
adjudged to be a valid lien, and it was decreed that upon the failure to dis- 
charge the lien debt within thirty days, “said land” should be sold. It was 
not apparent from the decree of sale what was covered by the words “said 
land,” but it was alleged in the complaint in the instant suit, and not con- 
troverted by defendants, that the land so decreed to be sold was all the 
interest of the defendants, seventy acres of surface in fee and the undivided 
one-half interest in the oil, gas, and other minerals. The decree of sale 
appointed a special commissioner to make sale, directing him to publish 
notice of the time, terms, and place thereof in a newspaper for four suc- 
cessive weeks, and to post said notice at the front door of the court house 
for a like period. The requirements of the decree were met as to publishing 
and posting. However, the notice, as published and posted, stated that the 


54126 W.Va. 480, 29 S.E.2d 8 (1944). 
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oil and gas underlying the land would not be sold. At the sale the Robinsons 
became the purchasers for the sum of $1,650. The final decree of the 
vendor’s lien suit ratified and confirmed the sale, appointed a special com- 
missioner to execute a deed to the purchasers, directed payment of costs, 
and awarded a writ of possession in favor of the purchasers. The decree 
of confirmation was entered June 15, 1936, after notice had been given 
defendants. 

The decree confirming the sale stated that from the special commis- 
sioner’s report of sale, it appeared that the Robinsons “became the purchasers 
of the real estate heretofore directed to be sold belonging to the defendants.” 
It did not clearly appear whether the one-half interest in the oil and gas was 
sold by the special commissioner, but it was alleged in plaintiff's complaint 
in the instant suit that seventy acres of surface and a one-half undivided 
interest in the oil, gas, and other minerals were in fact sold, and that the 
above mentioned decree confirmed the same. The special commissioner’s 
deed to the purchasers, the Robinsons, conveyed the seventy acres of sur- 
face and one-half the oil, gas, and other minerals underlying the same. In 
support of the allegation that all of the interest and estate of the defendants 
in said land passed by the sale, plaintiffs filed as an exhibit with their bill an 
affidavit of the special commissioner making the sale. The affidavit, dated 
August 11, 1942, stated that the portion of the notice of sale which provided 
that the oil and gas underlying the land would not be sold was inserted in 
said notice by mistake and contrary to the decree of sale; that at the sale 
the special commissioner publicly announced such mistake; and that the real 
estate to be sold was all the interest of the defendants in the land. The de- 
fendants’ answer admitted that the contents of the above mentioned affidavit 
might be true, and that the court may have confirmed such a sale. How- 
ever, it was alleged in the answer that any such sale and confirmation thereof 
was void as to the defendants’ undivided one-half interest in the oil and 
gas by reason of the provision in the notice of sale that the oil and gas would 
not be sold. Plaintiffs in this suit derived their title by deed from the Robin- 
sons. The defendants had leased their claimed interests in the oil and gas 
to West Virginia Gas Corporation, which refused to recognize the title of 
plaintiffs because of the alleged defect in the notice of the special com- 
missioner’s sale. 

The court declared title in the plaintiffs and said that the only conclu- 
sion to be reached from the recitals of the decrees entered in the suit between 
the Robinsons and the defendants and the undisputed allegations of the bill 
herein is that the undivided one-half interest in the oil and gas underlying 
the three tracts of land was sold and so reported to the court, and that such 
sale was confirmed. 

Paragaraph (3) of the Declaratory Judgments Act ®° expressly provides 


55 Supra note 50. 
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for granting of further relief whenever necessary or proper, on petition after 
the declaration has been made. Thus if a plaintiff out of possession is 
declared to be the owner of premises adversely held by defendant, the 
plaintiff could obtain judgment for possession without having to bring a 
separate forcible entry and detainer action. It is well settled in other states 
that the supplemental relief contemplated by statutory provision such as 
paragraph (3) is not limited to further declaratory relief, and that such 
further relief may include assessment of damages or other affirmative relief 
obtainable by petition in the same action and in the same court in which 
the declaratory relief was obtained. The Wisconsin court has held that the 
filing of a petition or motion for further relief is not necessary where the 
court has retained or reserved jurisdiction to make such further orders as 
are necessary to effectuate the judgment.*¢ 

Personally, I feel that the declaratory judgment procedure affords a 
more effective and fluid means for “unfreezing” titles than many of those 
heretofore mentioned. While it has been repeatedly stated that the Declara- 
tory Judgments Act does not create new substantive rights, I feel that this 
is not wholly true. Many courts have gone far in defining “actual contro- 
versy” and “justiciable action.” I feel that the Illinois Supreme Court will 
further broaden these definitions and afford needed relief formerly denied 
because of technical legal and equitable rules. An apparent though dormant 
defect in a title lessens the market value of the property and “freezes” the 
title as effectively as the positive assertion of an adverse claim. There is no 
logical reason against the use of a declaratory action to make an adverse 
claimant assert any interest he has even though there is no immediate threat 
against the right and title of the party in possession. 


CREATION OF A NEW CHAIN OF TITLE 
THROUGH A TAX DEED 


Not infrequently, titles to property—especially vacant lands—become 
frozen by reason of forfeiture to the state for non-payment of taxes. State’s 
Attorneys have at hand, in section 216 of the Revenue Act of 1939,57 a very 
effective method of unfreezing such titles. Briefly, this statute authorizes 
the foreclosure of a lien for taxes in any court of competent jurisdiction in 
the name of the People of the State of Illinois whenever the taxes for two 
or more years upon the same description of property have been forfeited 
to the state. Usually the State’s Attorney is too busy with his other duties 
to file tax foreclosure suits, but if you have a client who is interested in 
particular tracts, the State’s Attorney will generally let you bring an action 
in his name—if you will do all of the work. Naturally you are agreeable 


56 Morris v. Ellis, 221 Wis. 307, 266 N.W. 921 (1936). See also Jones v. Hodges, 
2 Ill. App. 2d. 509, 119 N.E.2d 806 (3d Dist. 1954). 


57 Titi, Rev. Stat. c. 120, § 697 (1955). 
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to this arrangement, because you want your client to get a good title if he 
is the purchaser. 

The proceeding is much like the foreclosure of a mortgage lien. The 
most important thing is to be certain that the court has jurisdiction of the 
persons of all defendants. The statute makes the action one in rem which 
is a great help in this connection. The giving of notice of the expiration of 
the period of redemption is a bit tricky but does not present any insur- 
mountable obstacles if the statutory provisions are followed to the letter. 

It is often said that there is no such thing as a good tax title. That may 
be true with respect to some titles obtained through the annual tax sales by 
the County Collector pursuant to section 235a of the Revenue Act, but it 
certainly is not true where the tax lien is foreclosed. By the statute, taxes on 
real estate are expressly made “a prior and first lien on all such real property, 
superior to all other liens and encumbrances”; and when such lien is fore- 
closed and a sale is had thereunder in pursuance of a valid decree and the 
purchaser complies with the law in regard to giving notice, such proceeding 
constitutes a new and independent title, free and clear from all previous 
titles and claims, of every kind and character.®8 

A court of equity which acquires jurisdiction for the purpose of fore- 
closing a tax lien retains jurisdiction until the entire matter is consummated, 
and where it has approved a deed made under its decree and found that the 
law has been complied with, a subsequent collateral attack questioning 
compliance with the statute regarding the issuance of tax deeds cannot be 
sustained.5® Redemption from foreclosure of a tax lien on real property by 
an owner not primarily liable for the taxes does not revive the lien as to an 
unpaid balance, even though such owner may have acquired title from the 
party liable for the taxes. This is because there is no statutory provision for 
revival in such case, the redemption being for the independent benefit of 
the party redeeming, whose title is then free from the lien. 

The effectiveness of the foreclosure remedy in this state has been 
recognized in several cases, and the primary purpose of the remedy by fore- 
closure is to clear up a hopeless tax delinquency and to put the property 
again on a tax-paying basis. The statute providing that remedy is remedial. 
The sale need not be for the full amount of the unpaid taxes.* 


CURATIVE ACTS AND STATUTES OF LIMITATION 


If none of the methods thus far mentioned will “unfreeze” a title, maybe 
the necessary heat can be generated by having the legislature pass an appro- 
; 7 gam y g g. ep pp 
priate act. Curative or validating acts and statutes of limitation have brought 


58 Clark v. Zaleski, 253 Ill. 63, 97 N.E. 272 (1911). 

59 Greenwald v. McCarthy, 402 Ill. 135, 83 N.E.2d 491 (1948). 

60 French v. Toman, 375 Ill. 389, 31 N.E.2d. 801 (1940). 

61 Schreiber v. County of Cook, 388 Ill. 297, 58 N.E.2d 40 (1944). 








100 CURRENT REAL ESTATE PROBLEMS _ [Vot. 1956 


new life to titles long frozen. The Illinois General Assembly has enacted 
many statutes of these types. For example, section 20, chapter 30, Illinois 
Revised Statutes, provides that all deeds and other instruments affecting 
lands, which have been acknowledged before a justice of the peace of a 
county other than the one in which the land lies, shall be regarded as legally 
executed even though no certificate of the officer’s authority is attached. 
Section 155a of the same chapter validates deeds and mortgages given by 
a corporation, that are acknowledged before an officer or stockholder of 
the corporation. Section 46, chapter 12614, Illinois Revised Statutes, validates 
all mortgages made by veterans who were minors at the time of execution. 
Section 211, chapter 3, validates the ascertainment of heirship of any de- 
cedent which has been entered of record by any court having probate 
jurisdiction. 

Before concluding that a title is “frozen,” a check should be made to 
see if the defect has been overcome by a curative statute. Curative statutes 
are retrospective in character. They purport to give a legal effect to past 
transactions which those events did not previously have. The object of a 
curative act is not to change the law governing future action, but to waive 
some requirement of the law in regard to past action. Even if there is such 
an act, there is still a question as to its validity. A curative act may be 
invalid as being contrary to the constitution in that it impairs the obliga- 
tion of contracts or violates the due process clause. Other objections to 
validating acts are that they encroach upon the judicial power and violate 
“vested rights.” 

Statutes of limitations are of similar character; however, they do not 
attempt to validate but instead they place a limit upon the time within which 
an action may be brought to enforce adverse rights. There is little likelihood 
of a statute of limitations being declared unconstitutional as the legislature 
has a perfect right to withdraw a legal remedy. Such acts usually apply only 
to rights which arise after the effective date of the act. The greatest draw- 
back to such statutes is that they require the passage of long periods of 
time before their effect is realized and even then further curative work may 
be necessary to perfect a merchantable title. Limitations acts are not of 
much help in unfreezing a particular title. Their value is greater in connec- 
tion with numerous titles subject to a common defect; where time is not 
of the essence. 

An attorney may be confronted with a title that was “frozen” at birth. 
This occurs where there is no evidence that the federal government was ever 
divested of title. Such situations are not infrequent. Some local bar asso- 
ciations have a rule substantially like this: “The absence of a patent of 
record from the United States Government is not an objection where the 
chain of title is founded on an entry from the United States Government 
more than sixty years ago.” Such rules are probably based on the case of 
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Attebery v. Blair ® where the court said: 


“,... The entries showed the purchases from the United States begin- 
ning in 1819 and all of them more than fifty years ago, and the fact that 
the patents to which the purchasers were entitled had not been delivered 
to them would not cause any just apprehension as to the title in the 
mind of an ordinarily prudent person.” ® 


The author would not recommend reliance on this case because of the 
attitude of the federal government in the past few years in claiming title 
to lands or the minerals thereunder which apparently were conveyed many 
years ago. A majority of pipe line companies which buy crude oil will not 
pay the purchase price until they have evidence either of the issuance of 
a patent or that by some means the government no longer has title. 

What should you do if the record still shows title in the government— 
state or federal? Go to the legislative body and get an appropriate act 
passed. In one instance involving patents, the records of Jefferson county 
showed that a certain tract had been entered by Joshua Britton in 1853, but 
no patent appeared of record nor did the records disclose any deed out of 
Joshua Britton or his heirs. The first transfer was a tax deed in 1860. The 
title succeeded by connected chain from this tax deed. The examining 
attorney wrote for a copy of the patent and was advised that no patent had 
been issued and that the entry on the records was in error and that the land 
that Joshua Britton had purchased and entered was the same description but 
was located in T1S, RSE, Franklin county, instead of T1S, R3E, Jefferson 
county. 

Further investigation revealed that Joshua Britton did enter, purchase, 
and live upon a tract of land by the same description in T1S, RSE, Franklin 
county, but had never lived on the same tract in T1S, R3E, Jefferson county. 
The records in Franklin county showed the entry, patent, and a deed out of 
Joshua Britton. The reason for the erroneous entry made in Jefferson county 
was never explained. Apparently someone from the old land office had 
certified this to the clerk, and it was placed in the entry book and on the 
tax record, and, when no taxes were paid, was later sold. The government 
refused to consider this a mistake under the 1928 statute ®* and advised that 
they would, upon application being made and proof of possession, issue a 
patent for the land with the provision that all minerals be reserved by the 
government. At that time a well had been drilled on this land and was pro- 
ducing oil, so such a limited patent was of no value. 

Title was finally corrected by an act of Congress which provided that 
the President issue a patent to the successor in title of Joshua Britton, with- 


62 244 Ill. 363, 91 N.E. 475 (1910). 
83 Td. at 370, 91 N.E. at 478. 
6445 Stat. 1069 (1928), 43 U.S.C. 1068 (1952). 
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out reserving any minerals. The basis for the act was the apparent error 
appearing from the record and the reliance that the parties had placed 
thereon. This was a rather lengthy, cumbersome procedure, but where the 
land has never been patented, there is no other way to get a title under the 
present statutes, except where the government reserves all mineral rights. 

In a situation involving forty acres of the common school lands, records 
in the county superintendent’s office showed the sale thereof to X and then 
the record stopped. In the office of the Auditor of Public Accounts, the 
records did not show the issuance of a patent for the tract. The abstract 
covering the premises disclosed a connected chain of title from X to the 
present owner. After examining the abstract and affidavits of adverse pos- 
session, the Attorney General recommended to the Governor that a patent 
be issued to the present owner which was done. 


TITLE GUARANTEE POLICY 


A title may be so “frozen” that none of the heat treatments above out- 
lined will be of any aid. In such a situation, a title guarantee policy may, in 
effect, give some semblance of merchantability to the title. One objection 
to the use of such a policy is that a new one must be obtained each time 
the property is conveyed. One advantage is that only a short period of time 
is required for “thawing.” Here is an example that shows the feasibility of 
this method. X entered into the usual contract with widow W for the pur- 
chase of her residence where she had lived for over thirty years. X sub- 
mitted the abstract to his attorney. The abstract showed that W’s husband 
had acquired the premises in 1915. Later in 1919, the husband, through a 
third party, deeded the premises to W, but she did not record her deed 
until 1941. In 1935, W sold the south half of the premises. Her husband 
joined in the deed. A month later the purchaser reconveyed but the only 
grantee in his deed was W’s husband. He died testate in 1937 and under 
his will, W received one-half of all his real estate and his four sisters received 
the other one-half in equal shares. 

X’s attorney questioned the delivery of the deed from the husband to 
W, dated 1919, and claimed that the south half of the premises passed 
under the husband’s will so that W had only a half interest therein. W made 
an affidavit showing valid delivery of said deed and claimed there was a 
mistake in the deed reconveying the south half in 1935. All of the husband’s 
sisters had died leaving heirs. Three of the heirs were incompetent. Two 
of them had been divorced for their fault. Quitclaim deeds to W were pro- 
cured from all of the competent heirs. Still the buyer’s attorney was not 
satisfied and insisted on a title guarantee policy which W was able to obtain 
quickly. The contract of sale was then consummated in short order. 

Such a policy usually indemnifies the purchaser against the cost of 
defending his title in the event it is attacked. This feature covers an inter- 
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loper attack and a dispute over interpretation. In the former case one having 
a good title may be forced to pay the expense of defending it even though 
the decision is in his favor. In the latter case, differences of opinion may 
arise between successive examiners. 

Personally, I am not much impressed by this method of meeting re- 
quirements because I have never found title guarantee companies very will- 
ing to issue a policy where there was likelihood of a title being attacked. 
Such companies are conservative, and even in cases where they do issue a 
policy, they may limit their guarantee so much that in the end little pro- 
tection is given. Such companies issue owner’s and mortgage policies and 
various forms of policies for specific purposes such as leasehold policies and 
certificate of sale policies, 


CONCLUSION 


In conclusion, let us try a practice problem. Which one or combination 
of the above suggested remedies will “unfreeze” the title in the following 
case? 

Prior to July 2, 1910, A owned 160 acres in fee. On that date he con- 
veyed “excepting and reserving the coal, oil, and gas.” 

A died testate November 14, 1910, owning this coal, oil, and gas. The 
inventory in his estate did not list said coal, oil, and gas. On January 9, 1927, 
the final report in the estate was approved. The order found that all original 
proven claims against the estate of A had been paid, but that other indebted- 
ness had accrued in carrying on the business of the decedent (pursuant to 
provisions in the will,) which the sole devisees and legatees—B and C— 
were willing to assume. 

On June 3, 1927, an assignment for the benefit of creditors and an 
agreement was entered into between, B, C, and their spouses, as debtors, a 
Trustee, and a number of creditors, among whom were D, to whom $6,000 
was owing, and E, to whom $3,500 was owing. This instrument provided 
that the creditors, in consideration of the agreement, accept the agreement 
in satisfaction of their debts, and that the debtors “hereby convey and assign 
to the trustee, all and singular the real and personal property, credits and 
effects (except certain personal property) of the debtors.” The Trustee was 
given power to liquidate the assets and first pay a debt to a bank, and then 
pay the remainder to the other creditors pro rata until they were paid in 
full, any remaining assets then to go to the debtors. 

To carry out the provisions of said assignment and agreement, the 
debtors and their spouses executed a warranty deed to the Trustee. This deed 
conveyed “all the coal” under the 160 acres and other lands totaling many 
hundreds of acres. Note that this deed did not pass title to the oil and gas to 
the Trustee. 

It is known that the Trustee acted in his capacity as such to some extent. 
It is not known how much of the indebtedness was paid or other details in 
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relation to the trust. In a quiet title suit involving other land, evidence was 
introduced which indicated that in 1932, the Trustee advertised the sale of 
the remaining assets of A’s Estate and subsequently held a sale at which time 
E was supposed to have purchased the assets, but in fact received deeds for 
the coal only. 

C and her husband were adjudged bankrupt in 1929. In each estate 
there was a petition by the trustee in bankruptcy to abandon real estate. 
The schedules of each bankrupt listed the 160 acres under the heading “coal 
land.” In each estate the trustee in bankruptcy was authorized to abandon 
this real estate as valueless. In the case of C, her interest was described as 
a reversionary interest “now in the hands of a trustee under an assignment 
for the benefit of creditors, after the payment of debts and expenses of ad- 
ministration.” In the case of the husband, the interest was not particularly 
described—presumably it was inchoate dower. Both bankrupt estates were 
completely administered with the bankrupts and trustees in each case being 
discharged by 1931. 

On May 3, 1937, D filed a petition in the circuit court alleging that no 
payments had been made on his claim since May 4, 1927, and that there was 
property owned by A at the time of his death which was not inventoried 
as a part of his estate, and praying that a trustee de bonis non be appointed 
to administer the after discovered property. No notice of this proceeding 
was served upon anyone. The judge’s docket recited that the prayer of the 
petition was granted, that X was appointed trustee de bonis non, and that a 
claim evidenced by a $6000 promissory note, with interest in the amount of 
$3598, was filed. 

Later, the trustee de bonis non published a notice to file claims. The 
docket indicates that on September 18, 1937, the claim of D heretofore filed 
was proven and that said trustee allowed the claim. In June of 1938, a cita- 
tion was issued against the Trustee under the assignment for the benefit of 
creditors, ordering him to account for certain school warrants. He appeared, 
with his attorney, and was ordered to file a written answer. Nothing further 
appears in regard to this Trustee. 

In 1938, the trustee de bonis non executed an oil and gas lease covering 
a total of some 3400 acres, which included the 160 acres for a primary term 
of five years, and a perpetual mineral deed covering a three-fourths interest 
in the minerals underlying the leased lands. There was no performance 
under the lease. 

On May 4, 1940, the trustee de bonis non filed a petition in the circuit 
court to sell real estate to pay debts. The indebtedness alleged was the 
balance due on the notes payable to D and E. This proceeding was carried 
out in exactly the same manner as the statutes provide for a proceeding in 
the county court for the sale by an administrator or executor. Personal 
service was had on B and service by publication was obtained on C. They 
were the only defendants. Both defaulted. Subsequently, a sale of the real 
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estate was ordered and a deed was made by the trustee de bonis non to Z 
conveying the coal, oil, gas, and other minerals under the 160 acres and 
considerable other land. 

C is now deceased, having died sometime between 1942 and 1947. 
Apparently he died intestate, and his heirs are his widow and three adult 
children. B is also deceased, having died intestate during the same period 
and leaving her son as her sole heir. 

On November 7, 1949, the Trustee under the assignment for benefit of 
creditors conveyed to the heirs of B and C the whole of the 160 acres and 
other lands. 

Unquestionably, the title to the oil and gas is “frozen.” Who owns 
the oil and gas under the 160 acres? That is the $64,000 Question. Which 
remedy should be used to start the oil flowing? 
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Notes 
GIFTS BY IMPLICATION 


INTRODUCTION 


Determining the Testator’s Intent 


A more than cursory analysis of the Illinois cases dealing with gifts by 
implication will disclose that the Illinois court has encountered a problem 
that is particularly difficult. Although the criteria for raising a gift by 
implication have been stated in the various decisions with a great deal of 
consistency, the application of the announced standard has varied with the 
factual distinctions inherent in the individual cases. Many of the decisions 
have recognized that the intention of the testator, if it can be ascertained, is 
paramount to the prima facie rules relating to the construction of wills. 
Invariably, where a gift is to be implied, the fundamental issue is in fact the 
ascertainment of the testator’s intention. In the determination of that in- 
tention, the courts frequently have been aided by the presumption against 
intestacy. While some decisions have indicated that this presumption is of 
controlling importance,’ it is apparent that other cases, although giving 
recognition to it, have refused to be influenced by it to any great extent.” 

Undoubtedly, the most frequently cited case dealing with gifts by 
implication is that of Bond v. Moore.’ Despite a vigorous dissent, the 
majority in refusing to allow a gift by implication stated: 


“.... Devises by implication have been recognized, but they can only 
be given effect in cases of such clear necessity that from the will itself 
no reasonable doubt of the intention can exist. Probabilities as to the 
testator’s intentions cannot be weighed, but the implication must be so 
strong that an intention contrary to that imputed to the testator cannot 
be supposed to have existed in his mind. . . . It must be such as to leave 
no hesitation in the mind of the court and permit no other reasonable 
inference. . . . Moreover, a gift by implication must be founded upon 
some expression in the will. It cannot be inferred from an absolute 
silence on the subject.” 4 


The rule enunciated in the Bond case has been consistently adhered to 


1 Martin v. Martin, 273 Ill. 595, 113 N.E. 150 (1916); Connor v. Gardner, 230 IIl. 
258, 82 N.E. 640 (1907); King v. King, 168 Ill. 273, 48 N.E. 582 (1897). 


2 Foss v. State Bank and Trust Co., 343 Ill. 94, 175 N.E. 12 (1931); Desmarteau v. 
Fortin, 326 Ill. 608, 158 N.E. 444 (1927); Pontius v. Conrad, 317 Ill. 241, 148 N.E. 17 
(1925). 


3 236 Ill. 576, 86 N.E. 386 (1908). 
4 Id. at 580, 86 N.E. at 387-388. 
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by subsequent decisions as the standard for raising a gift by implication.® 
However, the wording of the standard and its emphasis will vary to a certain 
degree in each factual situation, depending upon the result desired by the 
court.’ In addition, there is a lack of unanimity among the Illinois decisions 
as to whether a gift by implication can be inferred in the complete absence 
of a general testamentary scheme or whether it may only correct an over- 
sight in a general plan of disposition of the estate. 

A gift by implication was inferred in Connor v. Gardner,’ even though 
the testator failed to make a clear disposition of a part of his estate, the court 
saying: 


‘ 


‘....A gift is made, without any express words of gift, if an inten- 
tion to give clearly appears from the will as a whole. A devise by im- 
plication cannot rest upon conjecture, but it is not required that the 
inference should be absolutely irresistible. It is enough if the whole cir- 
cumstances, taken together, afford such an inference as leaves no doubt 
in the mind of the judge who has to decide, as to the intention of the 
testator.” ® 


However, a more restrictive application of the standard was announced 
in First Trust and Savings Bank v. Olson,® where the court thought that the 
gift by implication must be based upon some expressed provision in the will. 
“.... Where a condition has arisen in regard to a testator’s estate which 
he had not taken into consideration and which he would probably have 
provided for if he had thought of it when making his will, the court cannot 
conjecture what provision he would have made waless that provision is con- 
tained in the words he has used in making his will.” 1° 

It is evident, therefore, that in view of this basic policy conflict, little 
aid is to be derived from a resort to prior adjudications as precedents, and 
the courts exercise a wide discretion in attaining a desired result. 


5 First Trust and Savings Bank v. Olson, 353 Ill. 206, 187 N.E. 282 (1933); Foss v. 
State Bank and Trust Co. 343 Ill. 94, 175 N.E. 12 (1931); Desmarteau v. Fortin, 326 
Ill. 608, 158 N.E. 444 (1927); Martin v. Martin, 273 Ill. 595, 113 N.E. 150 (1916). 

6 Stern v. Stern, 410 Ill. 377, 384, 102 N.E.2d 104, 108 (1951) (“.... courts have 
nevertheless evolved the doctrine of devise or gift by implication, whereby a gift will 
be sustained though not made by the will in formal language, when the probability of 
the intention of the testator to make the gift is so strong that a contrary intention cannot 
be supposed.”); Pontius v. Conrad, 317 Ill. 241, 245, 148 N.E. 17, 18 (1925) (“... If, 
however, the testator has overlooked a condition which he would perhaps have pro- 
vided for if it had occurred to him, the court cannot guess at what provision he would 
probably have made... .”); Martin v. Martin, 273 Ill. 595, 601, 113 N.E. 150, 152 
(1916) (“....A devise by implication will be sustained though not made by the will 
in formal language, when the probability of the intention of the testator to make the 
gift is so strong that a contrary intention cannot be supposed.”). 

7230 Ill. 258, 82 N.E. 640 (1907). 

8]d. at 268, 82 N.E. at 643. 

® 353 Ill. 206, 187 N.E. 282 (1933). 
107d, at 212, 187 N.E. at 284-285. (Emphasis added.) 
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IMPLICATION OF A GIFT TO THE ISSUE 
OF A LIFE TENANT 


The Illinois Supreme Court has experienced a great deal of difficulty 
in this type of limitation, as evidenced by the sharp conflict of opinion by 
the majority and dissenting justices in the leading case of Bond v. Moore." 
The limitation to be considered at this point is of a type which is usually 
worded to the effect: “To A for life, and if 4 dies without leaving issue, 
then to B.” It is obvious that the testator has failed to provide expressly 
for disposition of the property in the event that A dies with issue. If 
such event does occur, the question arises whether a gift by implication may 
arise in favor of the issue of A. In the Bond case, after the testatrix had 
devised to her only child a life estate in all her property, with broad powers 
of control, she disposed of the remainder in these terms: “But should he 
die without children, then the estate . . . shall go to my nearest relatives. . . .” 
At the death of the testatrix, the son had two children living, and in order 
to destroy the contingent remainders to the “nearest relatives,” 12 he made 
conveyances of his life estate and of the reversion in fee.1* The majority 
of the court was of the opinion that the son had only a life estate, and the 
only disposition made of the fee was by way of a contingent remainder to 
the heirs of the testatrix, conditioned to take effect at the death of the son 
without leaving any children. The court concluded that since the will was 
silent as to the disposition of the remainder in case the son left children, 
no gift by implication to the children could be raised unless the implied 
intent was so irresistibly clear that no other reasonable inference could be 
drawn. Relying upon English authority, it was thought that the terms of 
the will afforded no reasonable basis for such an inference, and that a devise 
for life with a gift over on the death of the life tenant without issue was 
not, of itself, sufficient to create a gift by implication to the children of the 
life tenant.!# 

The majority of the court was influenced by the fact that since the 
life tenant was the sole heir of the testatrix, in the absence of a gift by 
implication to his children, the life tenant would take a reversion and could 
thereby make provision for his children if he desired. Also the court rea- 
soned, that if the life tenant died intestate, the reversion would descend to 


11 See note 3 supra. 

12 The court was of the opinion that since the life tenant was the testatrix’s only 
heir at her death, the heirs capable of taking the remainder could not be ascertained 
until after the death of the life tenant. Therefore, until that time, the remainder was 
contingent. 

18 The reversion in fee was undisposed of by the will and devolved upon the son 
as intestate property, since he was the only heir of the testatrix at the time of her death. 
Merger of the life estate and the reversion results in a destruction of the contingent 
remainders. 
14For dictum in accord, see Hull v. Adams, 399 Ill. 347, 77 N.E.2d 706 (1948). 
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his children as his only heirs. It is submitted that this analysis of the inten- 
tion attributed to the testatrix is less reasonable than if the court had found 
an implied gift to the children, in accord with the contention of the dis- 
senting justices. It is difficult to conceive that the testatrix could be aware 
of the legal consequences or have intended the result attributed to her by 
the court. In addition, the court held that the “nearest relatives” should be 
ascertained at the death of the son, since the testatrix could not be held to 
have intended her son to take the remainder in fee as her sole heir, after 
expressly devising a life estate to him by the will.!® If it be conceded that 
this conclusion is correct, then the court was logically inconsistent in allow- 
ing the life tenant to take the reversion in fee, since this is just as incon- 
gruous with her intention, as his taking the remainder would be. If the 
life tenant is to be excluded from the remainder, he should also have been 
excluded from taking the reversion. The only alternative, of course, would 
be to imply a gift to his children. 

The minority of three justices, relying on four Illinois cases, were of 
the opinion that the terms of the will justified the inference of a gift by 
implication to the children,’® and recognized that the decided weight of 
authority in this country is opposed to the rule of construction laid down 
in the majority opinion.'? Of the four Illinois cases 8 relied upon by the 
minority to sustain their view, two of the cases support them persuasively. 
In King v. King,’ the testator gave his residuary estate equally to all of 
his children and a share in trust to the child of a deceased daughter, for the 
life of the survivor of such child and his wife. In the event of such child 
leaving no children surviving him, the will gave his share to the testator’s 
children and their descendants. The court held that it was the intention of 


15 But see Himmel v. Himmel, 294 Ill. 557, 128 N.E. 641 (1920), where the court 
held that a life tenant who is the testator’s sole heir is not thereby prevented from 
taking the remainder in fee upon or after his own death, under a gift to the testator’s 
heirs contingent upon the death of the life tenant without issue surviving. 

16“ |. The common understanding of the language of the will would convey the 
meaning that if the son died without children the remainder must go to the other rela- 
tives . . ., but just as plainly the meaning is conveyed that in the other alternative,—that 
is, if the son should leave children,—it was intended that these children should take this 
remainder. The familiar rule of construction that the inclusion of one alternative is 
the exclusion of another, or vice versa, would tend to confirm this conclusion.” Bond 
v. Moore, 236 Ill. 576, 596, 86 N.E. 386, 393 (1908) (dissenting opinion). 

17 RESTATEMENT, Property § 272 (1940): “When property is limited by an other- 
wise effective conveyance ‘To B for life, and if B dies without issue, then to C,’ or by 
other words of similar import, then, unless a contrary intent of the conveyor is found 
from additional language or circumstances, an inference is required that the conveyor 
has limited an interest in favor of the issue of B, in the event that B dies survived by 
issue.” 

18 Stisser v. Stisser, 235 Ill. 207, 85 N.E. 240 (1908); Orr v. Yates, 209 Ill. 222, 
70 N.E. 731 (1904); King v. King, 168 Ill. 273, 48 N.E. 582 (1897); Schaefer v. Schaefer, 
141 Ill. 337, 31 N.E. 136 (1892). 


19 168 Ill. 273, 48 N.E. 582 (1897). 
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the testator that the property was to go to the issue of such child, if he left 
any. The presumption against intestacy strongly influenced the court to 
raise a gift by implication in favor of this child’s issue. The dissenting judges 
in the Bond case conceded that there were additional provisions in the King 


will which tended to support the conclusion arrived at in that case.?° 


In Orr v. Yates,2! the testator left property to his daughter for life, 
with remainder to his wife for life if the daughter should die without issue, 
and in that event, the remainder should go, on the death of his wife, to the 
testator’s brothers and sisters. In construing the will, the court held that a 
gift by implication should be inferred in favor of the daughter’s issue. The 
court emphasized the presumption against intestacy in reaching its con- 
clusion.?? 

In Stisser v. Stisser,?3 after giving a life estate to each of three children, 
the will provided that “should either of the above named children die with- 
out issue, then . . . the properties herein willed to them. . . shall revert 
equally to the legal heirs of the other children. . . .”. The court held that 
the last part of the clause gave the remainder in fee, by necessary implication, 
to the children of the life tenants. Although this conclusion can be consid- 
ered dictum, since the question was not necessary for the decision of the 
case, it manifestly indicates that the court entertained no doubt that a devise 
would necessarily be implied from language similar to that contained in the 
will of the Bond case.*4 It is submitted that the diagnostic rationale of the 
minority justices in the Bond case can be sustained as effectuating more 
realistically the probable intent of the testatrix. 


Desmarteau v. Fortin ®® is a case wherein the court refused to imply a 
gift, although there were adequate expressions of intention in the will from 
which a gift by implication could be inferred. The testator devised suc- 
cessive life estates to his wife, to a daughter who predeceased him, and 
then to his two grandchildren. Then the testator provided for a gift over 
to his heirs at law in the event that both grandchildren died without leaving 
children surviving. The will failed to dispose of the remainder in fee in 


20The general plan announced by the will divided the estate into portions per 
stirpes, and, under such a scheme of division, the shares of the testator’s heirs were not 
intended to be supplemented by the partial intestacy of any portion or share. 

21 209 Ill. 222, 70 N.E. 731 (1904). 

22) |. . The only uncertainty is as to what shall be done with the trust property 
in case [the daughter] dies leaving issue . . . . Our opinion is that it will vest in the 
issue of [the daughter] . . . . This construction is in harmony with the rule of law 
that where a party disposes of his estate, the presumption is that he intended to dispose 
of all of it, and courts will so construe the will as to leave no part of the estate as 
intestate property.” Jd. at 238, 70 N.E. at 736. 

*3 235 Ill. 207, 85 N.E. 240 (1908). 


24To the same effect is the fourth case relied upon by the minority in the Bond 
decision. Schaefer v. Schaefer, 141 Ill. 337, 31 N.E. 136 (1892). 


*5 326 Ill. 608, 158 N.E. 444 (1927). 
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case the grandchildren died leaving children. The court, explicitly approv- 
ing the Bond decision, refused to imply a gift to the great-grandchildren and 
held that since the gift over to the heirs at law was also inoperative, the 
estate passed as intestate property to the two grandchildren. 


IMPLICATIONS OF CROSS LIMITATIONS 


Intermediate Limitations 


The problem of whether to imply a cross limitation in any given situa- 
tion is usually difficult of solution. Uncertainty is inevitable whenever a 
gift is implied, for the basis of the implication must be to a certain extent 
conjectural. The typical case of cross remainders involves a gift by a tes- 
tator to his two children, A and B, for their lives with the remainder in fee 
after the death of both to his grandchildren. The situation invariably pre- 
sented is the death of either A or B leaving children. The surviving life 
tenant contends that he is entitled to enjoyment of the whole for his life, 
while the children of the deceased life tenant claim that their parent’s share 
of the income descends to them. 

In an early Illinois case, Cheney v. Teese,?® the testator, after devising 
life estates in certain property to his two daughters, disposed of the re- 
mainder in fee to his grandchildren, “share and share alike, to take possession 
only after the death of my said daughters.” The court was of the opinion 
that the testator did not intend the grandchildren to take possession of the 
property until after the death of both life tenants. Even though the rea- 
sonable inference from such intention would be to imply a cross remainder 
in favor of the surviving life tenant, the court refused to do so, and held 
that each life tenant had an estate pur autre vie in her share of the land 
during the life of the survivor. This estate of the deceased daughter, for 
the life of the surviving daughter, was held by the court to pass to heirs 
or devisees of the deceased daughter. 

In another early Illinois decision,?? the court in considering a factual 
situation similar to that in the Cheney case, declared that the words “upon 
their decease,” are construed by the courts to mean “upon the respective 
deaths of the life tenants,” with the result that the children of each life 
tenant take per stirpes. It is interesting to note that the court was of the 
opinion, in contrast to the premise of the Cheney case, that the distribution 
of the whole estate will ordinarily not be postponed until the death of the 
surviving life tenant, unless an intention to do so is clearly indicated. Since 
the court did not explain its conclusion, it is a matter of speculation whether 
the basis of this inference is founded upon the failure of the will to postpone 


*6 108 Ill. 473 (1884). 
*7 Fussey v. White, 113 Ill. 637 (1885). 
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expressly the vesting of the remainder, or whether the court was influenced 
by the finding of a per stirpes distribution of the remainder. 

In Addicks v. Addicks,?8 the court again had under consideration a 
factual situation analogous to the last two cases. The will was construed 
as requiring the possession of the remainder to be postponed until after the 
death of both life tenants, with a distribution among the grandchildren per 
capita. In arriving at this result, the court was influenced by the provision 
of the will directing that the proceeds be divided, “after the death of my 
said sons,” equally among all of the testator’s grandchildren, “share and share 
alike.” The court disapproved of the holding in Cheney v. Teese, and cor- 
rectly directed that a cross limitation be inferred in favor of tne surviving 
life tenant. The Fussey case was held to be clearly distinguishable from the 
devise in the Addicks decision. 

In Kramer v. Sangamon Loan Co.,”® the terms of the will expressly post- 
poned the enjoyment of the remainder until after the death of all the life 
tenants, and in addition explicitly provided for a stirpital division of the 
remainder. The children of the deceased life tenant based their argument 
against the implication of a cross limitation upon the theory that a per stirpes 
division of the remainder should result in a fractional division of the re- 
mainder at different times. In rejecting this contention, the court said that 
while in “. . . . the Addicks case the remainder in fee passed to the grand- 
children per capita and not per stirpes, . . . that would not affect the estate 
arising by implication in the first takers.” 8° Of course, since the will ex- 
pressly postponed the enjoyment of the remainder until the deaths of all 
the life tenants, the cross limitation in favor of the surviving life tenant would 
necessarily be implied and the fact that a per stirpes distribution was indi- 
cated by the will did not influence the court. 


However, in Whittaker v. Porter,51 the court distinguished the Addicks 
case and rejected a contention in favor of cross limitations. The testator had 
provided that “upon the death” of the life tenants, the remainder was to be 
distributed per stirpes. In citing the Addicks case with approval, the court 
agreed that a devise to A and B for life and a gift over after the death of the 
life tenants is to be construed as requiring the enjoyment of the remainder 
to be postponed until after the death of both life tenants. However, the 
court was of the opinion that when the gift over is conditioned “upon the 
death” of the life tenants, the testator necessarily must have meant “upon 
their respective deaths.” Since the property under such a construction is to 


28 266 Ill. 349, 107 N.E. 580 (1914). 
29 293 Ill. 553, 127 N.E. 877 (1920). 


80 Jd, at 555, 127 N.E. at 878. Accord, Randolph v. Wilkinson, 294 Ill. 508, 128 
N.E. 525 (1920). 


31 321 Ill. 368, 151 N.E. 905 (1926). 
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be divided upon the death of each life tenant, there is no need for the court 
to consider the application of cross remainders.** 

In rejecting the contention in favor of cross remainders, the court was 
influenced by an additional factor. It was thought that the testator, in pro- 
viding for a stirpital distribution of the remainder in fractional amounts, 
intended a division of the remainder upon the death of each life tenant. 
Under the rule of per stirpes distributions, the children of each life tenant 
received that share of the corpus in which the parent was invested with an 
estate for life. 

The decision of the court in the Whittaker case exemplifies the irrecon- 
cilable conflict prevalent in the Illinois adjudications dealing with the prob- 
lem of whether or not a rule of construction in favor of either a per capita 
or a per stirpes distribution to a class should influence the court in raising 
cross limitations. In the Addicks case, where the remainder was given to 
the testator’s “grandchildren share and share alike,” a per capita division 
among the grandchildren was directed by the court. It is difficult to gather 
from the court’s opinion whether the manner of distribution influenced the 
implication of cross limitations. In the Kramer case, the testator expressly 
directed the division among his grandchildren to be made after the death 
of all the life tenants, so that even though distribution was to be per stirpes, 
the court had no alternative but to raise cross limitations in favor of the 
surviving life tenant. In the Whittaker case, the devise was to two daughters 
equally for their lives and upon their deaths, the property “to be shared 
equally by their children.” In spite of the fact that the gift to the children 
of the daughters was “to be shared equally,” the Illinois court held that these 
words effected a per stirpes division, which precluded the raising of cross 
limitations.3% 

It is submitted that a determination by the court that the words of the 
will require a postponement of letting the remainder into possession, although 
giving rise to an inference of cross limitations, should not be used as a basis 
to justify a per capita rather than a stirpital division. A division per capita 
or per stirpes pertains to the mode of division of the remainder and not to 
the time for distribution. Similarly, whether the court determines that the 
words of the will require a per capita or a per stirpes division of the re- 
mainder, there is no particular justification for holding that the mode of 
division of the remainder should conclusively control the implication of 
cross limitations. Seemingly, where the court concludes that a per capita 


82 Contrary to the dictum of the Whittaker case, Fountain v. Fountain, 308 Ill. 
App. 330, 31 N.E.2d 423 (3d Dist. 1940), held that cross remainders could be implied 
under a deed. It was clear that the corpus was intended by the settlor to be distributed 
at one time, thereby raising an inference of cross limitations. 

33 Thus, it would seem that the Illinois court has definitely committed itself to a 
stirpital rule of construction even in a case where there is a substantial basis for a per 
capita rule of distribution. 
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distribution is intended, it is possible to justify the use of such determination 
as a basis for implying cross limitations. If there is to be a per capita divi- 
sion of the remainder, possession of the corpus may be postponed in order 
to distribute it at one time, thereby facilitating the raising of cross limita- 
tions.*# It is noteworthy that in the Kramer case, where there was an explicit 
provision for a stirpital division of the remainder, the court was able to raise 
cross limitations without any difficulty, since there was an express post- 
ponement of the enjoyment of the remainder. Yet, there is a tendency 
manifested in the Illinois decisions to allow the fact of stirpital division to 
influence the court and reject an implication of cross limitations.*° 

The suggestion of the Whittaker case that a devise providing for dis- 
tribution of the income in specific fractional amounts may preclude the 
implication of cross remainders was sanctioned in Glaser v. Chicago Title 
and Trust Co.°* In denying the inference of cross limitations, the court 
announced that the fact that each of the life tenants was given one-half of 
the income during his life, precluded the raising of cross remainders in favor 
of the surviving life tenant. 


In Kiesling v. White,3" the testator gave his brothers and sisters equal 
shares of the income for their lives, “to share and share alike, their fractional 
part of the income.” He devised to his nephews and nieces, “ ‘share and share 
alike,’ the rest and residue of all my property after the life estates herein- 
above provided . . . have come to an end.” The court was of the opinion 
that possession of the corpus was intended to be given to the remaindermen 
only at the death of all the life tenants, and therefore, cross limitations of 
income should be implied in favor of the life tenants. In announcing this 
conclusion, the court was seemingly influenced by its determination that 
the nephews and nieces were to share per capita in the corpus. This would 
also seem to be the basis of its rejection of the contention against implying 
cross remainders arising out of the provision that the life tenants were to 
take a “fractional” part of the income, “share and share alike.” It is sub- 
mitted that although the court reached the correct conclusion under the 
circumstances, a contrary result would have been entirely possible had the 
income been disposed in specified fractional amounts as in the Glaser case. 


In Hunt v. Mitchell,3* one clause of the will gave the testator’s daughter 


34 Kiesling v. White, 411 Ill. 493, 104 N.E.2d 291 (1952); Addicks v. Addicks, 
266 Ill. 349, 107 N.E. 580 (1914). 

35 Whittaker v. Porter, 321 Ill. 368, 151 N.E. 905 (1926); Fussey v. White, 113 
Ill. 637 (1885). However, in Randolph v. Wilkinson, 294 Ill. 508, 128 N.E. 525 (1920), 
where there was an express provision for a stirpital division of the remainder, the court 
was of the opinion that even if cross remainders were not explicitly raised by the will, 
they could be easily implied. 

36 393 Ill. 447, 66 N.E.2d 410 (1946). 

37411 Ill. 493, 104 N.E.2d 291 (1952). 

38 409 Ill. 321, 99 N.E.2d 347 (1951). 
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a life estate in some land, and another clause gave a different parcel of land 
to the testator’s son. The remainder was given, “upon the death of the 
children or either of them,” to the testator’s grandchildren. This latter pro- 
vision, “or either of them,” influenced the court in holding that part of the 
corpus was to be distributed at the respective deaths of the life tenants, 
thereby precluding the implication of cross limitations. It is significant to 
note that the court did not consider the fact that, in all probability, it was 
the intention of the testator to distribute the corpus to the grandchildren 
per capita. This factor, as indicated by the rationale of the Kiesling case, 
is usually regarded as requiring the distribution of the corpus to be post- 
poned until the deaths of all the life tenants, thereby facilitating an inference 
by the court of implied cross limitations. 


Ultimate Limitations 


The typical situation encountered in this classification of cases invariably 
involves a complex wording of the devise. The testator usually will devise 
a life estate to two or more persons, with a gift of the remainder to the issue 
of each life tenant, and include a provision giving the share of each life 
tenant dying without issue, to the surviving life tenants for life, and then, 
upon their death, to their issue. In addition, there is an ultimate gift over 
of the remainder, in case all the life tenants should die without leaving issue. 
The difficulty arises when a life tenant dies without issue, predeceased by 
another life tenant who died leaving issue. The decisive question which must 
then be answered is whether the court will imply cross limitations in favor 
of issue of a deceased life tenant, even though such life tenant did not survive 
the life tenant who later died without issue.*® 

The basis of the difficulty encountered by the courts is the contention 
that a literal construction of the word “survivor” is required, resulting in an 
intestacy of the remainder, if the last surviving life tenant dies without 
leaving issue.*° At least two considerations have been relied upon by the 
courts to controvert a literal interpretation of the term “survivor.” The 
first is the court’s inability to conceive that the testator intended that the right 
of the issue of a life tenant to take the share limited to another co-tenant, 
in the event of the latter’s death without surviving issue, should depend upon 
survival by the parent of the issue. In addition, the unusually elaborate dis- 
positions of the will, coupled with the presumption against intestacy, influ- 
ence the court in holding that the testator did not intend to die intestate as 


39 A similar question is encountered when the testator has made a gift over of the 
shares of those life tenants who die without issue to the survivors in the same manner 
as the original shares were given. 

40 If this contention be upheld, then the children of the life tenant who died leav- 
ing issue cannot take, since their parent did not survive his co-life tenant. The ultimate 
gift over cannot take effect, since it is conditioned upon the entire failure of issue of 
all the life tenants, and this did not occur. 











SPRING] NOTES 119 


to any portion of his property. The second circumstance is the significant 
factor of an ultimate gift over upon the death of all the life tenants without 
leaving issue. This provision enables the courts to announce that the testator 
intended the property to be vested in the issue of the life tenants, whether 
the parents of such issue survived all the life tenants or not. However, in 
this connection, it should be noted that the Illinois court has definitely re- 
fused to infer a gift to issue in the situation where the will provides for a 
gift “to A for life, but if A dies without issue, then to B.” * 

Extensive research has revealed only one Illinois decision involving im- 
plication of ultimate cross remainders, and that is the case of Lombard v. 
Witbeck.* The testator devised life estates in his residuary estate to his 
three grandchildren, with a gift over of the remainder to the issue of each 
life tenant per stirpes. The will provided that in case any one of the life 
tenants died without leaving issue, this share should go to the surviving life 
tenants in fee. It was further provided that if all of the grandchildren died 
without leaving issue, the estate was to descend to the testator’s son. Upon 
the death of one of the life tenants, the court was of the opinion that the 
two surviving grandchildren took the deceased life tenant’s portion of the 
real estate, upon a defeasible fee subject to divestment on death without 
leaving issue.* The court further announced that if one of the life tenants 
should die leaving issue, and subsequently, the other life tenant died without 
leaving issue, then the share of the estate of the last survivor should go back 
to the issue of the first life tenant. In other words, the ultimate gift over to 
the testator’s son would take effect only in the event that all the life tenants 
died without leaving issue. Thus, the court concluded that the factual situa- 
tion was of a type in which there could be an implication of cross remainders 
in favor of each life tenant’s issue of the share of any co-tenant who died 
without issue. Although it was not necessary to decide this point, the 
rationale of the court provides an indication of the decision that may be 
expected when the problem is squarely presented. 


ERRONEOUS RECITAL IN A WILL 


The first reported decision in Illinois dealing with the problem of an 
erroneous recital in a will, and which has been relied upon and cited with 
approval by all the subsequent cases,** is Hunt v. Evans.** In the will, the 


41 This is true, even though the refusal to imply a gift results in intestacy. Bond 
v. Moore, 236 Ill. 576, 86 N.E. 386 (1908). See discussion pp. 109-110 supra. 

42 173 Ill. 396, 51 N.E. 61 (1898). 

43 Strain v. Sweeney, 163 Ill. 603, 45 N.E. 201 (1896); Smith v. Kimbell, 153 Ill. 
368, 38 N.E. 1029 (1894); Summers v. Smith, 127 Ill. 645, 21 N.E. 191 (1889); Friedman 
v. Steiner, 107 Ill. 125 (1883). 

44 Noble v. Tipton, 219 Ill. 182, 76 N.E. 151 (1905); Stodder v. Hoffman, 158 
Ill. 486, 41 N.E. 1082 (1895); Benson v. Hall, 150 Ill. 60, 36 N.E. 947 (1894). 

45 134 Ill. 496, 25 N.E. 579 (1890). 
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testator referred in detail to the provisions of a trust deed which he stated 
he had executed. However, upon his death it was discovered that he had 
failed to execute the trust deed, so that the recital was erroneous. The court 
agreed with the doctrine established by the weight of authority that when 
a testator has erroneously stated that he has made a devise in another part of 
the will, the recital will be construed to indicate an intention by the testator 
to devise by the will, with the result that the courts have given such errone- 
ous recital the effect of a devise by implication. However, the court further 
stated that: 


“”... [Where the recital in the will is to the effect that the testator 
has, by some instrument other than the will, given to a certain person 
named in the recital, property, when, in truth and in fact, he has not 
done so, such an erroneous recital does not disclose a purpose and intent 
on the part of the devisor to give by the will, and, in such case, resort 
must be had to the other instrument, and not to the will... .” 


Although the conceptualistic distinction enunciated in the Hunt case 
has been upheld in subsequent decisions,*? it is submitted that a difference 
in result between the two factual situations may be considered of dubious 
validity. As long as it is conceded that in either situation, the testator wished 
to devise the property to the intended donee, it should be of no consequence 
whether the erroneous recital is in reference to the will itself, or to some 
instrument other than the will. 

Adherence to the rationale of the Hunt case resulted in an inequitable 
decision in Stodder v. Hoffman.*8 The court conceded that it was the tes- 
tator’s intent that the property be devised to his daughter, and that the 
testator undoubtedly believed he had made an effective devise. But the court 
categorically held that since the erroneous recital pertained to a gift by an 
instrument other than the will, it was precluded from creating a gift by im- 
plication.*® There is no reason to believe that the Illinois court would hesi- 
tate to apply the doctrine of the above cases to a similar factual situation, 
should it arise in the future. 

A somewhat different situation was presented in Bottrell v. Spengler,>° 
where the testator directed his executors to distribute seven deeds to the 
grantees named in each deed. The will then recited the names of the in- 
tended grantees and the description of the property that each grantee was 


46 Td, at 501-502, 25 N.E. at 580. (Emphasis added.) 

47 See note 44 supra. 

48 158 Ill. 486, 41 N.E. 1082 (1895). 

49 To the same effect are the cases of Noble v. Tipton, 219 Ill. 182, 76 N.E. 151 
(1905), and Benson v. Hall, 150 Ill. 60, 36 N.E. 947 (1894), where the erroneous recital 
in each instance pertained to an inter vivos deed, which was held to be ineffective be- 
cause of non-delivery. For dictum approving of the result reached in the preceding 
cases, see Dunn v. Kearney, 288 Ill. 49, 123 N.E. 105 (1919). 

50 343 Ill. 476, 175 N.E. 781 (1931). 
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to receive. In rejecting a contention that the deeds were incorporated into 
the will by reference, the court said, “where it does not otherwise clearly 
appear from the will itself that it is the intention of the testator that such 
writing should be incorporated as a part of the will,” *! there is no justifica- 
tion to warrant such incorporation. There was no indication by the court 
that the deeds could be given effect by means of a gift by implication. 


MISCELLANEOUS CASES OF GIFTS BY IMPLICATION 


Because of the myriad variations in the terminology of devises, it has 
not been deemed expedient to incorporate discussion of the following cases 
within any one of preceding classifications. In Stern v. Stern,®* the testator 
conferred upon his son the option to purchase his farm, the option to be 
in effect for two years after the testator’s death. The residuary clause pro- 
vided that “where I have made any gift or provision for my children, such 
terms shall be taken to include the descendants of any of my children who 
die prior to my death leaving descendants, such descendants to take their 
parent’s share... .” Less than a month after the testator’s death, the son 
also died. The question presented was whether the son’s option to pur- 
chase the farm was personal to him or whether it could be exercised by 
his descendants. The court properly adopted the latter interpretation on the 
theory that the express disposition to the son’s issue in the event of the death 
of the son during the life of the testator was a sufficient indication of the 
testator’s intent to support an implication of gift to the children in the 
event of the son’s death during the option period. 


In Wetmore v. Henry,®® the will created a special power in a trustee 
to appoint the property to a class, in such proportions as the trustee, in his 
discretion, shall deem it advisable. The trustee died before making the dis- 
tribution and the will failed to provide for a gift over in the event of a 
default of appointment. In accordance with the prevailing view,** the court 
held that the property would be distributed equally among all the members 
of the class to whom the donee of the power could have appointed at the 
time of the expiration of the power. In adhering to this view, the decisions 
do not clearly reveal whether they are based upon the theory of implication 
of a gift in default of appointment, or whether a constructive trust is raised 
in favor of the whole class. Seemingly, the court in the Wetmore case 
adopted the latter rationale, but it is submitted that whichever theory is 
utilized, the result attained was correct. 


51 Jd, at 480, 175 N.E. at 782. 

52 410 Ill. 377, 102 N.E.2d 104 (1951). 

53 259 Ill. 80, 102 N.E. 189 (1913). 

54 Oglesby v. Springfield Marine Bank, 385 Ill. 414, 52 N.E.2d 1000 (1944); Re- 
STATEMENT, Property § 367 (1940). 
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In Martin v. Martin,®® the testator, after creating a life estate for his 
wife, directed that the property be sold and that his sons Robert and George 
pay to the other son James $1,000 if James were alive at the termination of 
the life estate. In the event that James were not alive, the testator provided 
that the proceeds of the sale were to be divided equally between Robert 
and George. Since all three sons survived the widow, the problem presented 
was as to the disposition of the proceeds over and above the $1,000 bequest 
to James, in the absence of an express provision. The court held that a gift 
by implication necessarily arose in favor of the two sons, Robert and George. 
In reaching this result, the court was influenced to a great extent by the 
presumption against intestacy. 

On almost identical facts, the court, in First Trust and Savings Bank v. 
Olson,®* refused to raise a gift by implication and held that as to the prop- 
erty not expressly disposed of, the testator died intestate. The opinion is 
devoid of any discussion of the Martin case, but had it been brought to the 
court’s attention, it might have influenced the court to reach a contrary 
result. 

A factual situation similar to that considered in the two preceding cases 
was presented in Pontius v. Conrad.*" The testator disposed of his property 
by devising a life estate to his wife and a $500 bequest to his granddaughter 
if she attained legal age. In the event that she did not attain legal age, the 
estate, including the $500, was to be distributed to his children. However, 
there was no express devise to the children in the event that the grand- 
daughter attained legal age, which is what actually occurred. The court, 
in refusing to be influenced by the presumption against intestacy, held that 
a devise by implication could be raised only where the implication arises 
from the provisions of the will, and that it was not proper for the court 
to weigh the probabilities as to the testator’s intent. The court concluded, 
therefore, that: 


“...+ Where there is nothing in the will itself to show the intention 
of the testator as to the disposition of his property in the condition 
which has actually arisen, the court cannot hold that the will disposes 
of the property in a particular way, on the supposition that the testator 
would probably have disposed of it in that way if his attention had been 
called to the particular circumstances.” 58 


A factual situation analogous to the one considered in the Pontius case 
was presented a few years earlier in Connor v. Gardner. Although the 
testator clearly indicated his intention to dispose of his entire estate to his 


55 273 Ill. 595, 113 N.E. 150 (1916). 
56 353 Ill. 206, 187 N.E. 282 (1933). 
57 317 Ill. 241, 148 N.E. 17 (1925). 
58 Jd, at 245, 148 N.E. at 18. 

59 230 Ill. 258, 82 N.E. 640 (1907). 
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five children, inadvertently, he expressly devised only one-fifth of his estate. 
Relying on the presumption against intestacy, the court was of the opinion 
that even though there was no express devise to the other four children, the 
intention of the testator to devise his estate in equal parts was so manifest 
from the general testamentary scheme, that a gift by implication in favor 
of the four children must necessarily be implied. 

In Hampton v. Dill,® the testator provided that if he should marry, 
his wife was to receive a life estate in all his property. There was a further 
provision that upon the death of his wife, in case he should marry, the 
remainder was to be given to a charitable organization. No disposition of 
the property was made in the event that he did not marry. The court re- 
fused to imply a gift to the charity and rejected the contention that the 
testator intended the remainder to vest in the charitable organization in any 
event. Since the condition upon which the gift was dependent did not 
occur, the testator was deemed to have died intestate. 


CONCLUSION 


As has probably become apparent, the subject matter of gifts by im- 
plication is not one which lends itself to simple solutions or conclusions. 
In this area, all of the adjudications indicate that the courts in each instance 
are actually concerned with a process of logical interpretation of the words 
in a will in order to give effect to the testator’s intent. There is a general 
unanimity among the cases that testamentary rules of construction should 
not be applied if the intent of the testator is clearly and unequivocally ex- 
pressed by his words. However, the process of analysis in any one factual 
situation is so dependent upon the particular expressions to be found in the 
will itself, that, as can be anticipated in an area in which there are many 
adjudications, the decisions are not at all reconcilable. 


Ernest J. Nassos 


60 354 Ill. 415, 188 N.E. 419 (1933). 





Recent Decisions 


CONFLICT OF LAWS—Jurisdiction Over a Foreign Administrator. 
(Federal) 


Defendant’s husband, a resident of West Virginia, was killed in an auto- 
mobile accident in Pennsylvania. Defendant was appointed administratrix of 
his estate by a West Virginia court, and thereafter, appearing only by coun- 
sel, filed suit against Neary, driver of the other car, in a federal district 
court in Pennsylvania to recover for the wrongful death of her husband. 
Brown, a passenger in the Neary car, then filed a separate suit in the district 
court against the administratrix to recover for injuries sustained in the colli- 
sion. Summons and complaint were served upon the Secretary of the Com- 
monwealth of Pennsylvania, and an indorsed copy was sent by registered 
mail to defendant in West Virginia. Defendant, appearing specially by 
counsel, moved to dismiss the action on the ground that the court had not 
acquired jurisdiction of her person. Held: The Pennsylvania Non-resident 
Motorists Act! does not apply, since the agency of the Secretary to receive 
service was terminated by the death of defendant’s husband. However, de- 
fendant, by bringing an action against the driver of the other auto in the dis- 
trict court in Pennsylvania, submitted herself to the jurisdiction of the court. 
Brown v. Hughes, 136 F. Supp. 55 (M.D. Pa. 1955). 

In deciding the instant case, the court was applying the law of Pennsyl- 
vania, where the cause of action arose. It appears that the end result intro- 
duces a new jurisdictional theory, based on the old fiction of “implied con- 
sent.” 

Traditionally, jurisdiction over a non-resident defendant is acquired 
by personal service within the state of the forum. This was the rule laid 
down by the Supreme Court in Pennoyer v. Neff.2. The notion underlying 
this rule was restated by Justice Holmes when he said that “the foundation 
of jurisdiction is physical power. .. .”* Apparently, it is no more than a 
hangover from the time when actions were begun by a capias, and the de- 
fendant could be arrested only if found physically within the jurisdiction. 

The “physical power” rule has lost much of its vitality through the 
application of at least four well recognized exceptions, which permit courts 
to acquire jurisdiction of the person without the necessity of personal serv- 
ice within the state of the forum. (1) Jurisdiction may be held to “con- 
tinue” from a prior proceeding.* (2) Defendant may have waived his right 


175 PS. § 1201 (Pa. 1954). 

295 U.S. 714 (1878). 

8 McDonald v. Mabee, 243 U.S. 90, 91, 37 Sup. Ct. 343, 344 (1915). 

* Michigan Trust Co. v. Ferry, 228 U.S. 346, 33 Sup. Ct. 550 (1913); Milne v. 
poe 149 Pa. Super. 100, 26 A.2d 207 (1942); ResTaTeMENT, Conrtict or Laws § 76 
(1934). 
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to object to the jurisdiction of the court by a general appearance.5 (3) There 
may be “substituted” service—other than hand to hand.® (4) The de- 
fendant, by some act or acts done within the state of the forum, may be held 
to have sufficient “minimum ties and contacts” with the state to come within 
the jurisdiction of the court,’ by use of the fiction of “consent” or other- 
wise. 

In the instant case, there was an attempt to acquire jurisdiction over 
the defendant under exception number four. Summons and complaint were 
served upon the Secretary of the Commonwealth, and an endorsed copy 
was mailed to the defendant in West Virginia pursuant to the Pennsyl- 
vania Non-resident Motorists Act which makes the Secretary an agent of 
the non-resident for service.8 The Court, however, held that the Secretary’s 
agency was terminated by the non-resident’s death and did not extend to 
his personal representative. It is submitted that to say the deceased was 
willing to bind himself but not his personal representative puts a consider- 
able strain on the necessity of a “consent” that is implied from the use of a 
highway. 

Although the court here did not follow one of the traditional paths 
around Pennoyer, it apparently added another. The rule laid down seems 
to be that a non-resident by commencing an action in Pennsylvania “con- 
sents” to the continuing jurisdiction of the court as to any claim sued upon 
which arises out of the same accident or cause of action,® whether ‘by the 
original defendant or a third party. The act of bringing suit, according to 
the instant case, is a sufficient minimum contact within [nternational Shoe 
Company v. Washington.’ 


5Tut, Rev. Strat. c. 110, § 20 (1956); Brainard v. Brainard, 272 App. Div. 575, 
74 N.Y.S.2d 1 (1st Dept. 1947), aff'd mem., 297 N.Y. 916, 79 N.E.2d 744 (1948). See 
Frumer and Graziano, Jurisdictional Dilemma of the Non-resident Defendant in New 
York, 18 ForpHAM L. REv. 73 (1949). 

8 See, e.g., Int. REv. Stat. c. 110, § 13.2 (“... by leaving a copy ... at his usual 
place of abode. . . .”), § 14 (service by publication) (1956). 

TItt, Rev. Sra. c. 110, §§ 16, 17 (1955); 75 P.S. § 1201 (Pa. 1954); International 
Shoe Co. v. Washington, 326 U.S. 310, 316, 66 Sup. Ct. 154, 158 (1945), held that due 
process required only that defendant have certain minimum contacts with the forum, so 
that requiring him to defend there is not contrary to “traditional notions of fair play 
and substantial justice.” 

8 The act, 75 P.S. § 1201 (Pa. 1954), provides that a non-resident, by the use of 
the state’s highways, consents to the appointment of the Secretary of the Commonwealth 
as his agent for the service of process. It provides for service upon the Secretary and 
sending of the summons by registered mail to the defendant’s last known place of 
residence. 

® The court defined cause of action as “. .. a term of shifting meanings according 
to the context. . . .” which here embraces “. . . not only the defendants and additional 
defendants inter se, but in addition separate and distinct claims by third parties provided 
that they arise from the same automobile accident. .. .” 136 F. Supp. 55, 61 (M.D. Pa. 
1955). 


10 326 U.S. 310, 66 Sup. Ct. 154 (1945). 
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At first glance, this would seem to be a startling departure from the 
notion that the “foundation of jurisdiction is physical power...” 11 The 
defendant was not served personally within the state, nor even outside of 
it. By her use of a federal court in Pennsylvania, she “voluntarily submitted” 
to that court’s jurisdiction, and the only requirement of due process, accord- 
ing to the court, was that there be “reasonable notice and an opportunity to 
be heard,” which was satisfied by the mailing of summons and complaint to 
her. 

Properly understood, however, there is little departure from the trend 
of recent statutory !* and case law,!* away from the “physical power” 
theory, and towards what has been termed the rule of “forum conven- 
iens.” 14 Statutes providing that the “consent” of the motorist carries over 
to his personal representative have been upheld in at least four jurisdic- 
tions.15 

Entirely apart from the verbal morass of “jurisdiction,” the end result 
of the case seems desirable. All forty-eight states have statutes similar to 
the Pennsylvania act providing for service upon some state officer as 
agent.!° Their very number indicates that they subserve a valid public 
policy; each state has an interest in safeguarding the rights of its citizens 
injured on the highway by non-resident motorists. 

Practical considerations seemingly require that to protect the resident 
plantiff, the adjudication of his claim against the assets of the deceased non- 
resident should be by a court of the jurisdiction where the cause of action 
arose. As a practical matter, the foreign administrator will not be unduly 
prejudiced by having to defend outside the state of his creation, since he is 
already in the accident state to prosecute his own action. Moreover, the 
witnesses who must testify are in the state, and the expense of having them 
travel to a foreign jurisdiction, if indeed they will do so, is avoided. Finally, 
the law to be applied is usually that of the jurisdiction where the cause of 
action arose,!? and chances of error will be greatly reduced if it is applied 
by a court which is familiar with it. Simply stated, the accident state is the 


11 McDonald v. Mabee, 243 U.S. 90, 91, 37 Sup. Cr. 343, 344 (1915). 

127i, Rev. Stat. c. 110, §§ 16, 17 (1955); 20 P.S. § 320.621 (Pa. 1954); 75 PS. 
§ 1201 (Pa. 1954). 

13 International Shoe Co. v. Washington, 326 U.S. 310, 66 Sup. Ct. 154 (1948); 
Adam v. Saenger, 303 U.S. 59, 58 Sup. Cr. 454 (1938). 

14See Ehrenzweig, The Transient Rule of Personal Jurisdiction: The “Power” 
Myth and Forum Conveniens, 65 Yate L. J. 289 (1956). 

18 Oviatt v. Garretson, 205 Ark. 792, 171 S.W.2d 287 (1943); Plopa v. DuPre, 327 
Mich. 660, 42 N.W.2d 777 (1950); Leighton v. Roper, 300 N.Y. 434, 91 N.E.2d 876 
(1950); Tarezynski v. Chicago, M., St. P. & Pac. R. R., 261 Wis. 149, 52 N.W.2d 396 
(1952). Contra, Knoop v. Anderson, 71 F. Supp. 832 (W.D. Ia. 1947). 

16 See Knoop v. Anderson, 71 F. Supp. 832, 836 (W.D. Ia. 1947) (statutes collected). 

17See RESTATEMENT, ConFLicr or Laws 8§ 332, 346, 358 (contracts), 378 (torts) 
(1934). 
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most convenient forum for the determination of his claim,!* and, for this 
reason, the administratrix is subjected to the jurisdiction of the court in the 
instant case. 

It is regrettable that the court, in deciding the instant case, thought it 
necessary to find a new detour around the Pennoyer rule, rather than simply 
to hold that the agency of the Secretary of the Commonwealth to receive 
service carried over to the personal representative.!® However, this path 
had been blocked by previous Pennsylvania decisions.2° The end result of 
the case nevertheless, seems desirable. Since the foreign administrator is 
today so often allowed by statute to sue outside the state of his creation,?! 
he should also become more easily amenable to process there. Perhaps, since 
the result is worthwhile, it would be well not to inquire too closely into the 
theory behind it. As with the fiction of consent and agency in the non- 
resident motorists statutes themselves, a considerable amount of faith as 
well as consent is required to achieve a procedure most likely to end in a 
just decision. 


KENNETH D. PALMER 


CONSTITUTIONAL LAW—Construction of Witness Immunity Act. 
(Illinois) 


Defendant, having been granted immunity from prosecution as pro- 
vided by the Illinois Witness Immunity Act, nevertheless refused to answer 
grand jury questions concerning gambling. Though he admitted having 
purchased a federal gambling tax stamp for the fiscal year 1953, he refused 
to answer questions confined to that year on the ground that his answers 
might tend to incriminate him under the laws of Illinois or of the United 
States. He showed that he was then awaiting trial before a police magistrate 
on a charge of operating a handbook. Defendant was convicted of contempt. 


18 See Holt, Extension of Non-resident Motorist Statutes to Non-resident Personal 
Representatives, 101 U. Pa. L. Rev. 223 (1952), to the effect that judgments rendered in 
the collision state are entitled to “full faith and credit” in the state of the administrator’s 
creation. 

19 The difference in result is one of form rather than substance since in only a few 
states having the motorists acts is the public officer required to do anything with the 
summons served upon him. He may throw it in the waste basket if he chooses. See, 
e.g., Int. Rev. Stat. c. 95%, § 23 (1955); 75 P.S. § 1201 (Pa. 1954). Therefore, the 
provision for service upon him is simply another sacrifice on the “physical power” altar, 
serving no valid purpose, for the defendant usually has received only a notice in the 
mail as in the instant case. 

20 Buttson v. Arnold, 4 F.R.D. 492 (E.D. Pa. 1945); Minehart v. Shaffer, 86 Pitts. 
Leg. J. 317 (1938); Arlotta v. McCauley, 16 Pa. Dist. & Co. R. 657 (1931). 

21 See Pennsylvania Fiduciary Act, 20 P.S. § 320.1101 (Pa. 1954). 
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On appeal, held: Reversed. The Illinois Witness Immunity Act! provides 
that no immunity order shall be entered if it “reasonably appears” that the 
testimony would subject the witness to prosecution under the laws of 
another state or of the United States. This gives the witness the protection 
of the fifth amendment of the federal constitution as well as of section 10 
of article II of the Illinois constitution.?, Thus, the federal fifth amendment 
test must be applied if there is danger of federal prosecution. By that test 
a witness cannot be compelled to testify unless it is “perfectly clear” that 
his answers could not possibly tend to incriminate him in a subsequent fed- 
eral proceedings. Defendant’s evidence provided a basis for inferring that 
his testimony could furnish a link in aiding federal prosecution for failure 
to file all required returns and keep all required records. People v. Burkert, 
131 N.E.2d 495 (Ill. 1955). 

The principal case afforded the Illinois Supreme Court its first oppor- 
tunity to construe the 1953 immunity statute. By concluding that a witness 
need not testify unless it was “perfectly clear” that his testimony could not 
possibly incriminate him, and coupling with this an inference that defendant 
had not filed all required papers, the court gave the witness the broadest 
possible protection. 

The privilege against self-incrimination has been included in the federal 
constitution and the constitutions of 46 of the 48 states; none has seen fit 
to revoke it. The federal government and many states, however, have felt 
that the loss of valuable evidence was too great a price to pay to avoid the 
evils the privilege was designed to prevent. They have substituted immunity 
statutes which protect the witness from any prosecution that might arise 
from testimony which the witness gives. The statutes are designed to make 
valuable evidence available to the state for the prosecution of other criminals. 

The Illinois provision prohibiting an immunity order if there is danger 
of out-of-state prosecution stems solely from legislative grace and not from 
constitutional mandate. It appears settled that the federal fifth amendment 


1 “Whenever, in any investigation before a grand jury or trial in a court of record 
of any person charged with a criminal offense (either felony or misdemeanor), it shall 
appear to the court that any person called as a witness in behalf of the prosecution is a 
material witness and that his testimony or any evidence he may produce, documentary 
or otherwise, would tend to incriminate him, on motion of the State’s Attorney the 
court may cause an order to be entered of record that such witness be released from 
all liability to be prosecuted or punished on account of any transaction, matter or thing 
concerning which he may be required to testify or produce evidence . . . provided how- 
ever, that the court shall deny a motion of the State’s Attorney made under this section 
and shall not enter an order releasing such witness from such liability if it shall reasonably 
appear to the court that such testimony or evidence, documentary or otherwise would 
subject such witness to an indictment, information or prosecution (except for perjury 
committed on the giving of such testimony) under the laws of another State or of the 
United States... .” Int. Rev. Srat. c. 38, § 580a (1955). 

2 “No person shall be compelled in any criminal case to give evidence against him- 
self... .” Itz. Const. art. II, § 10. 
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is not included in the fourteenth amendment restrictions on state action.® 
Dicta in the principal case indicate that Illinois is in accord with those juris- 
dictions holding that the constitutional privilege against self-incrimination 
can be invoked only if there is danger of prosecution from the government 
forcing the witness to testify. Thus, the Illinois constitutional privilege 
against self-incrimination applies only if there is danger of prosecution by 
the state of Illinois.5 The immunity statute, which needs to be only as broad 
as the privilege,* is not required to make provision for possible prosecution 
outside the state of Illinois. In the new immunity statute, however, the IIli- 
nois legislature has seen fit to deny an immunity order if there is danger of 
prosecution in another jurisdiction. 

The decision in the principal case must then be viewed purely as one of 
statutory construction, unhampered by constitutional overtones. Yet, the 
conclusion, that a witness cannot be compelled to testify unless it is “per- 
fectly clear” that his answers would not tend to incriminate him in another 
jurisdiction, is difficult to reconcile with the language used in the statute. 
This conclusion, reached without benefit of discussion,’ more severely 
limits the operation of the statute than a fair reading of the provision would 


3 Adamson v. California, 332 U.S. 46, 67 Sup. Ct. 1672 (1947); Palko v. Con- 
necticut, 302 U.S. 319, 58 Sup. Cr. 149 (1937); Twining v. New Jersey, 211 U.S. 78, 
29 Sup. Cr. 14 (1908); People v. Spain, 307 Ill. 283, 138 N.E. 181 (1923). But see Regan 
v. New York, 349 U.S. 58, 75 Sup. Ct. 585 (1955), wherein the Court apparently equivo- 
cates when discussing whether the fifth amendment is included in the fourteenth 
amendment. 


4Feldman v. United States, 322 U.S. 487, 64 Sup. Crt. 1082 (1944); United States v. 
Murdock, 284 U.S. 141, 52 Sup. Cr. 63 (1931); Ferris v. Lockett, 175 Kan. 704, 267 P.2d 
190 (1954); Cabot v. Corcoran, 123 N.E.2d 221 (Mass. 1954); Dunham v. Ottinger, 
243 N.Y. 423, 154 N.E. 298 (1926). 

A few states do construe their state constitutional privilege as giving the witness 
the right to refuse to testify even though there is danger of prosecution only in some 
other jurisdiction. Mitchell v. Kelley, 71 So.2d 887 (Fla. 1954); People v. Den Uy], 
318 Mich. 645, 29 N.W.2d 284 (1947). Louisiana extends protection to a witness if 
there is danger of federal prosecution, apparently because it feels that the federal fifth 
amendment binds the states. State v. Dominguez, 82 So.2d 12 (La. 1955). In these 
states, a statutory provision prohibiting an immunity order if there is danger of prose- 
cution in some other jurisdiction would apparently be a state constitutional requirement. 


5 The principal case appears to be the first time the Illinois Supreme Court has 
specifically stated that the state privilege against self-incrimination does not protect 
against possible prosecution in another jurisdiction. Earlier Illinois cases discussed the 
problem of self-incrimination in terms of both state and federal privilege. Manning v. 
Mercantile Securities Co., 242 Ill. 584, 90 N.E. 238 (1909). Later Illinois cases state that 
the federal provision was being discussed only because of the similarity of the state 
and federal provisions. People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923). 


6 People v. Rockola, 346 Ill. 27, 178 N.E. 384 (1931). 


7 The total discussion on the point was as follows: “However, under the Illinois 
statute, as hereinbefore noted, the legislature has proscribed that no immunity order 
may be entered where there may be a danger of Federal prosecution. Under these cir- 
cumstances the witness in a State court proceeding, as in the case at bar, is given the 
protection of the fifth amendment of the Federal constitution, as well as of section 10 
of article II of the Illinois constitution.” People v. Burkert, 131 N.E.2d 495, 499 (Ill. 1955). 
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appear to warrant. If the legislature intended to give the witness the full 
protection of the federal fifth amendment test, it could easily have used the 
language of that amendment when the statute referred to federal prosecu- 
tion. It could also have adopted the language of the Illinois constitutional 
provision which has been construed as synonymous with the federal privi- 
lege.’ Instead, the legislature chose to prohibit an immunity order only 
when it “reasonably appeared” that prosecution in another jurisdiction 
would follow. It appears that the language of the statute fails to justify the 
conclusion of the court.® 

Nor does there appear to be any policy that demands the construction 
adopted by the court. It might be contended that an immunity statute 
which failed to make any provision for prosecution in another jurisdiction 
would provide too potent a weapon to a prosecuting officer. Prompted 
purely by malice, he could obtain immunity for a witness and then extract 
testimony from him in the hope federal authorities would be moved to 
prosecute. If there were a conspiracy with federal officials so to obtain a 
conviction, a literal reading of the statute would prohibit a grant of im- 
munity. To deny the grant of immunity when there is a mere possibility 
of prosecution outside the state would appear to overlook the fact that 
the statute already gives a prosecuting attorney a weapon for blackmail or 
malicious harassment. A remote possibility of federal prosecution seems of 
little significance compared to the damage that can be done to the individual 
simply by a public revelation of his misdeeds, Yet, the very existence of an 
immunity statute is a legislative proclamation that the possibility of public 
disgrace is not a factor. Judicial decisions agree that the privilege against 
self-incrimination cannot be invoked to avoid public disgrace only.?® 

It is difficult to justify the court’s decision in the principal case. The 
decision clearly limits the utility of the immunity statute and renders the 
statute virtually inoperative when applied to gambling. The opinion gives 
no indication of any offsetting benefit to be gained from the construction 
adopted. It may be solely a reflection of the court’s favorable attitude to- 
ward the privilege against self-incrimination; a reflection of the traditional 
reluctance of any court to retreat from any established standard. Whether 
the decision has any merit from the standpoint of logic, it does have one 


8 Halpin v. Scotti, 415 Ill. 104, 112 N.E.2d 91 (1953); People v. Spain, 307 Ill. 283, 
138 N.E. 181 (1923). 

®The decision may not have totally solved the problem of what test to use if 
there is a danger of prosecution in another jurisdiction. When there is danger of federal 
prosecution the court will apply the federal privilege. Does this mean mean that it will 
also apply the federal privilege if there is danger of prosecution in another state? Or 
will the court then apply the test used in that state? These questions the opinion does 
not answer. The statute speaks in terms of a single test, however, so it might be ex- 
pected that the court will apply the federal test adopted here to all cases. 


10 People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924). 
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benefit for attorneys. The same test will now be applied whether the danger 
of prosecution is within or outside the state. 


Date H. Hoscueir 


CORPORA TIONS—Limitations on the Sale of Controlling Shares. 
(Federal) 


Defendant Feldmann was dominant shareholder, chairman of the board, 
and president of Newport, a corporation producing steel for sale to end- 
users. A steel shortage had enabled Newport, by making long term com- 
mitments, to insure its future competitive position; and, by exacting inter- 
est-free advances on sales, to increase its working capital. Feldmann sold 
his controlling shares to Wilport, a syndicate of steel consumers, who wished 
to secure a supply of steel in this tight market resulting from the Korean 
War. Immediately following the sale, the old board of directors resigned 
and nominees of Wilport were elected. 

In a derivative action, minority shareholders of Newport sought re- 
covery for that part of the consideration paid Feldmann which represented 
the “ability to control the allocation of the corporate product in a time of 
short supply, through control of the board of directors.”1 The district 
court denied plaintiffs’ contention and held that the rights involved in the 
sale were only those normally incident to the sale of controlling shares. 
On appeal, held: Reversed. “The actions of defendants in siphoning off for 
personal gain corporate advantages to be gained from a favorable market 
situation do not betoken the necessary undivided loyalty owed by a fiduciary 
to his principal.” 2 Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955), cert. 
denied, 349 U.S. 952, 75 Sup. Ct. 880 (1955). 

Generally, if a businessman sells his shares at a favorable time he is 
merely using common sense. But, if the transaction discloses a relationship 
that can be labeled “fiduciary” wholly different conduct may be required.® 
Apparently, the appellate court felt that it was wrong for Feldmann to take 
advantage of the tight steel market when selling his control shares. Thus 
the court labeled him a “fiduciary” and viewed his conduct under this ele- 
vated standard. The determination that Feldmann was a fiduciary was also 
used by the court to dispose of the burden of proof problem. The lower 
court had found that Feldmann received only the fair value for his shares, 
and that there was no evidence to show that he had received any considera- 
tion for the “appurtenant power to control distribution.” * In the absence 


1 Perlman v. Feldmann, 219 F.2d 173, 175 (2d Cir. 1955). 

2 Id. at 176. 

3 Meinhard v. Salmon, 249 N.Y. 458, 464 N.E. 545 (1928). 

* Perlman v. Feldmann, 129 F. Supp. 162, 179 (D. Conn. 1955) (finding 120). 
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of such evidence, the plaintiff could not prevail. The appellate court did 
not reverse this finding, but did reverse the result by shifting to Feldmann 
the burden of proving the absence of any consideration for the “appurtenant 
power to control distribution.” Neither party could sustain the burden. 
Thus, by applying the label “fiduciary,” and holding that a party so labelled 
must bear the burden of proof on this issue, the appellate court decided the 
case. 

Whether the facts justified the court’s use of the “fiduciary” label re- 
quires an examination of the possible theories upon which such a conclusion 
could be based. In general, no fiduciary relationship can be predicated upon 
the mere sale by a director and dominant shareholder of his own property 
in a corporation. Although the courts have imposed certain equitable limi- 
tations upon such a sale, it is doubtful that any one of them covers the facts 
presented by the principal case or supplies a theory whereby Feldmann 
could be deemed a fiduciary. 

The court cited several “looting cases,” ® but it is quite clear that Wil- 
port, the buyer, did not intend to “loot” the corporation, and has not done 
so. Neither does this situation present the usual corporate opportunity 
case,” although the court phrased much of its discussion in terms of Feld- 
mann’s misappropriation to himself of the value of the opportunity for 
corporate advantages to be gained from the steel shortage. Plaintiffs’ 
position was that these “advantages” stemmed from lVYewport’s place as a 
newcomer in the steel industry. First, the wartime economic situation 
presented an opportunity for Newport to extend its market into geo- 


5A fiduciary relationship between the majority and minority shareholders was 
found in Zahn v. Transamerica Corp., 162 F.2d 36 (3d Cir. 1947) (majority shareholder, 
when exercising the corporate right to redeem shares, is under a fiduciary obligation 
to the minority because he is acting in his capacity as a director); cf. Ervin v. Oregon 
Ry. and Nav. Co., 27 Fed. 625 (S.D.N.Y. 1886); Pepper v. Litton, 308 U.S. 295, 60 
Sup. Ct. 238 (1939); and Southern Pac. Co. v. Bogert, 250 U.S. 483, 39 Sup. Ct. 533 
(1910). 

But, a fiduciary relationship was held not to exist in the following cases: Stanton 
v. Schench, 140 Misc. 621, 251 N.Y. Supp. 221 (1931) (controlling shares were sold to 
the corporation’s largest competitor for twice market value); Tyron v. Smith, 191 Ore. 
171, 229 P.2d 251 (1951) (majority shareholder had no duty to disclose an offer made to 
buy his shares for more than was paid for the shares held by the minority holders); 
Levy v. American Beverage Corp., 265 App. Div. 208, 38 N.Y.S.2d 517 (1942); and 
Mayflower Hotel Stock Co. v. Mayflower Hotel Corp., 193 F.2d 666 (D.C. Cir. 1951) 
(majority shareholder in selling his shares is acting in his personal, not his corporate 
capacity). 

®Insuranshares Corp. v. Northern Fiscal Corp., 25 F. Supp. 22 (E.D. Pa. 1940). 
Shares in an investment trust were sold to persons the directors knew or reasonably 
should have known were intending to sell the corporate assets and leave the minority 
with merely a shell. The court held that the majority shareholder has a duty not to 
sell his shares to irresponsible persons or persons intending to injure the corporation. 

™New*York Trust Co. v. American Realty Co., 244 N.Y. 209, 155 N.E. 102 (1926), 
where land was bought by a director with the intent to resell to the corporation at a 
profit, illustrates the classic corporate opportunity case. Circumstances prescribe the 
application of this doctrine. See BALLANTINE, Corporations § 79 (rev. ed. 1946). 
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graphical areas where it had previously been unable to compete profitably, 
and to retain these markets by long term commitments. Second, New- 
port had been able to obtain interest-free advances of ten per cent of 
the sale price for steel to be produced in plants that were in the process 
of construction. The first “advantage,” even if considered a corporate 
opportunity, was not destroyed by a sale of the controlling shares to Wil- 
port, for Wilport was a syndicate of geographically remote end-users of 
steel. Thus, as a result of this sale Newport had done exactly what it had 
hoped to do, that is, assured itself of a wider scope of distribution even in 
times of lesser demand. The interest-free advances, on the other hand, seem 
too speculative under the circumstances to be considered a corporate oppor- 
tunity. No consumers had made any further offers to pay interest-free 
advances to secure steel, nor were plans for future use of this device in 
the offing. The court indicated that any exaction of this premium without 
a corresponding need to alleviate the high costs of hastily preparing a new 
plant for production would have been deemed an unethical participation in 
the “gray market.” ® Thus, even the possibility of profiting from these 
advances was contingent upon a decision to expand Newport’s facilities. 
More closely analogous than the corporate opportunity cases to the 
instant one are a line of decisions holding a director liable when he sells 
his position of power in the corporate management.’° Virtually every case, 
however, where control and the controlling shares were transferred to- 
gether has involved a situation in which the sale of shares was clearly con- 
ditional upon the immediate transfer of control, and the additional compen- 
sation paid for control was withheld until after control was transferred." 


8 On this point the plaintiffs relied upon Commonwealth Title Ins. and Trust Co. 
v. Seltzer, 327 Pa. 410, 76 Atl. 77 (1910). Here, however, the directors received an offer 
to buy certain real estate owned by the corporation, but, instead of accepting, made 
the sale of their own shares a condition to their exercising their discretion to vote for 
the sale of this property to the offerors. Furthermore, at the time the offer was made 
the directors knew that the corporation was willing to sell the property. 

® Because of patriotic considerations, reputable producers declined to sell at black 
market prices, though such sales were not illegal at the time. However, while only 
posted mill prices had been charged, Newport had secured interest-free advances of 
10% of the purchase price of steel which would be produced in a newly constructed 
plant. 

10In 40 CorNneLy L. Q. 786 (1955) it was submitted that the best way to analyze 
the decision in the principal case is on the grounds that a wrong was done in allowing 
an immediate transfer of control by extending the scope of the cases finding a director 
liable who sold his position in the corporate management. 

However, in the principal case the control was transferred to those who would be 
elected directors and who were, at the time of obtaining this control, dominant equitable 
owners of the corporation. Further, no injury from this transfer could be shown. 

11In Porter v. Healy, 244 Pa. 427, 91 Atl. 428 (1914), and McClure v. Law, 161 
N.Y. 78, 55 N.E. 388 (1899), liability was imposed where a further sum was paid the 
director following the purchase of his controlling shares and after control was turned 
over. But, in Mayflower Hotel Stock Co. v. Mayflower Hotel Corp., 193 F.2d 666 
(D.C. Cir. 1951), where no additional consideration was given, an agreement to turn 
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In the principal case, the sale was completed and no additional consideration 
was involved. Despite the immediate resignation of the old board of direc- 
tors and the election of Wilport’s nominees, there was no separate sale of 
control. A greater per capita value is placed upon a control block than 
upon other shares, and it is well accepted that a holder of control shares can 
legitimately receive payment for the additional value of control upon the 
sale of his shares.12 Yet in the instant case, Feldmann was required to 
account for that part of the consideration he received which represented 
the value of the power to control distribution. Without evidence of any 
separate dealings with the shares and the control, the court seems to have 
reached both a practical and a logical impasse. As the dissenting opinion 
in the appellate court pointed out: 


“The power to control the management of a corporation, that is, to 
elect directors to manage its affairs, is an inseparable incident to the 
ownership of a majority of its stock. The controlling block could not 
by any possibility be shorn of its appurtenant power to control the 
distribution of the corporate product. It is the “appurtenant power” 
which gives a controlling block its value as such block.” 1% 


The appellate court avoided squarely meeting the practical aspect of this 
problem since the case was remanded to the district court to determine 
the amount of damages to be awarded.'4 


Peccy Su—E ANDERSON 


FEDERAL ESTATE TAX—Premium Payment Test Held Unconstitu- 
tional, (Federal) 


Harley paid premiums upon insurance policies on his life until he irre- 
vocably assigned all his rights in the policies to his children on January 
21, 1941, and paid a federal gift tax on the transfer. All premiums falling 
due subsequent to the transfer were paid by the children. Harley died on 
September 18, 1943, and the Commissioner, in reliance upon section 811(g) 


over control immediately did not affect a sale of controlling shares. Accord, Oil Shares 
v. Kahn, 94 F.2d 751 (3d Cir. 1938); Barnes v. Brown, 80 N.Y. 527 (1880). 

12 Stanton v. Schench, 140 Misc. 621, 251 N.Y. Supp. 221 (1931); accord, Levy v. 
American Beverage Corp., 265 App. Div. 208, 38 N.Y.S.2d 517 (1942); Roby v. Dunnett, 
88 F.2d 68 (10th Cir. 1937). 

13 Perlman v. Feldmann, 219 F.2d 173, 180 (2d Cir. 1955). 

14 Damages were recovered by the minority shareholders in their own right, not 
in the right of the corporation as in the usual derivative action. The appellate court’s 
only remark concerning this allocation was that the defendants cannot complain since 
the alternative, recovery by the corporation, would subject them to a greater total 
liability. At the date of this writing, no action has been taken by the district court in 
determining the practical problem of the amount of damages. 
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of the Internal Revenue Code of 1939,! as amended by section 404 of the 
Revenue Act of 1942,? assessed an estate tax deficiency representing a 
portion of the face amounts of the policies in the same ratio as Harley’s 
payments bore to the total premiums paid. The trial court held the premium 
payment test imposed by section 404 (a) unconstitutional as an unappor- 
tioned direct tax, and (b) as applied retroactively to the transfer in the 
instant case, a deprivation of due process. On appeal, held: Affirmed. 
After the 1941 assignment, no interest remained in the father and there 
was, therefore, no transfer of property rights in the policies by reason of 
his death. Thus, to include the insurance in the decedent’s gross estate would 
be a direct tax on the proceeds without apportionment. Furthermore, 
since T.D. 5032 of January 10, 1941, which promulgated the premium 
payment test as to completed transfers, was an invalid extension of section 
811(g) of the 1939 Code, the estate’s liability could only rest on the in- 
corporation of T.D. 5032 into section 404 of the 1942 Act, which, in turn, 
could not be applied retroactively to the transfer. Kohl v. United States, 
226 F.2d 381 (7th Cir. 1955). 

Life insurance proceeds payable to a beneficiary other than the insured’s 
estate were first taxed under the provisions of the Revenue Act of 1918 
which included in the gross estate proceeds of policies “taken out” by the 
decedent.5 Although that wording remained unchanged until the 1942 Act, 
the Treasury Department and courts quickly agreed that it was not to be 
taken literally; the identity of the person who makes application for a 
policy has no necessary bearing upon the utility of life insurance as a 
device for transmitting wealth. Consequently, a series of regulations were 
promulgated to define “taken out.” Until 1929 the regulations included 
the proceeds if and to the extent that the decedent had paid the premiums.® 
The 1929 regulations continued the test, including proceeds even if the 
decedent retained no incidents of ownership in the policy;7 but doubt was 
cast on the constitutionality of the provision by Chase Nat’l Bank v. United 
States,’ and the regulations were amended in 1930 so that if no incidents 
of ownership were retained the proceeds were not includible in the gross 
estate. The 1937 regulations continued incidents of ownership as the sole 
test ® and remained in effect under section 811(g) of the 1939 Code, but 


153 Stat. 120 (1939). 
256 Stat. 944 (1942). 
3 Kohl v. Commissioner, 128 F. Supp. 902 (E.D. Wis. 1954). 
4 1941-1 Cum. Butt. 427. 
5 Revenue Act of 1918, § 402(f), 40 Srat. 1098 (1919). 
6U.S. Treas. Reg. 37, art. 32 (1919); U.S. Treas. Reg. 63, art. 27 (1921); US. 
Treas. Reg. 68, art. 27 (1924); U.S. Treas. Reg. 70, art. 27 (1926). 
TUS. Treas. Reg. 70, art. 27 (1929). 
8278 U.S. 327, 49 Sup. Ct. 126 (1929). 
®US. Treas. Reg. 80, art. 25 (1937). 
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were amended on January 10, 1941, by the much-discussed T.D. 5032 
which substituted the premium payment test as the sole criterion of taxa- 
bility. In the 1942 Act, the premium payment and incidents tests were 
both expressly included in the Code itself.1° Thus, from 1942 to the enact- 
ment of the 1954 Code, proceeds were subject to a double-barrelled test of 
taxability. 

The 1954 Code reflects a major policy change in eliminating the pre- 
mium payment test and retaining the incidents of ownership test as the 
sole criterion of inclusion of proceeds in the gross estate.1!_ The majority 
reports of both the House Ways and Means Committee and the Senate 
Finance Committee clearly indicate an intent to treat life insurance pro- 
ceeds like other property, such as securities, which the decedent could ex- 
clude from his estate by inter vivos disposition.!* 

Besides the practical importance of the instant decision to executors 
toying with the idea of claiming refunds,’ it also serves as a reminder that 
the premium payment test has not entirely been laid to rest. While section 
2042 of the 1954 Code ostensibly eliminated it, the Democratic minority of 
the House Ways and Means Committee bitterly opposed its discard on the 
grounds that special treatment, by means of the premium payment test, of 
insurance proceeds is called for by the peculiarly testamentary nature of 
life insurance, and because the elimination of the test created a tax-avoidance 
loophole.!* Ever since the enactment of the 1954 Code, a strong drive has 
been reported among revenue-minded Congressmen for at least partial 
restoration of the premium payment test and the Treasury Department has 
been reported to be considering a recommendation that it be applied to the 
portion of insurance proceeds which exceeds the cash surrender value of 
the policy immediately prior to the insured’s death.15 The government has 


10 Int. Rev. Code of 1939, § 811(g), as amended, 56 Stat. 944 (1942). 

11 Int. Rev. Cope or 1954, § 2042. 

12 “No other property is subject to estate tax where the decedent initially purchased 
it and then, long before his death, gave away all rights to the property.” H.R. Rep. 
No. 1337, 83d Cong., 2d Sess. 91 (1954). 

The Senate Finance Committee added to the last sentence “. . . and to discriminate 
against life insurance in this regard is not justified.” S. Rep. No. 1662, 83d Cong., 2d 
Sess. 124 (1954). 

13 Qne commentator cautions that while executors should consider what action is 
necessary to preserve their refund rights (if the statute of limitations permits), they 
should not overlook the risk of additional taxes being asserted on other grounds as a 
result of reopening the return. Louthan, Constitutionality of Pre-1954 Estate Tax Law 
Upon Absolutely Assigned Insurance, 35 Trust Buty. 37 (1955). 

14“We predict that if this provision becomes law, it will virtually do away with 
estate taxation of life insurance. To avoid the tax, the insured need only assign the 
policy. . . . Since estates of less than $60,000 are nontaxable only the wealthy will bene- 
fit. . . . Doubtless, life insurance will come into great favor among persons of wealth 
as a means of avoiding estate taxes.” H.R. Rep. No. 1337, 83d Cong., 2d Sess. B14-15 
(1954). 

15See Washington Insurance Newsletter, Nov. 6, 1954, and Wall Street Journal, 
Nov. 17, 1954, p. 1, col. 5. 
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indicated it will not appeal the instant decision,!® presumably because the 
question of the constitutionality of the premium payment test would not 
be squarely presented to the Supreme Court. If the decision rests entirely 
on the invalidity of T.D. 5032 and thus on the retroactivity of section 404 
of the 1942 Revenue Act, then it only bars estate taxes on proceeds of 
policies absolutely transferred between January 10, 1941, and October 21, 
1942, the date of enactment of the 1942 Act.!7 If, on the other hand, the 
decision proclaims the substantive unconstitutionality of the premium pay- 
ment test, it might well give Congress pause to reflect on the tortuous 
history and theory of estate taxation of life insurance proceeds. 

It was early settled that the power of Congress to levy excises compre- 
hends the power to tax testamentary transfers by means of an estate tax.1® 
Section 402 of the 1918 Act, taxing life insurance proceeds, made no mention 
of the necessity of a transfer or shifting of economic benefit by reason of 
the decedent’s death, but this requirement was soon added by the courts on 
the grounds that such a shift was essential to satisfy due process and because 
in the absence of a transfer the estate tax would amount to a direct tax 
which would be void for want of apportionment.!® In Heiner v. Donnan,”® 


On at least three occasions, the Treasury Department has eliminated the premium 
payment test only to shift back to it again on the basis of experience, but when the 
shift back occurred, it was not given retroactive effect and only the proportion of the 
proceeds represented by premiums paid thereafter was includible in the gross estate. 
This history is some assurance to current estate planners that the same approach will 
be taken in the event of another change. Yohlin, Life Insurance Planning Under the 
New Revenue Code, 1955 Ins. L. J. 7, 19. See T.D. 5032, 1941-1 Cum. Butt. 427. 


162 CCH Fen. Est. & Girr Tax Rep. 9005 (Mar. 8, 1956 supp.). 


17Jn the area of excise taxes, the courts have generally limited the taxing statutes 
to prospective operation, Hassett v. Welch, 303 U.S. 303, 58 Sup. Ct. 559 (1938), at least 
where retroactive effect has not been expressly provided, Lewellyn v. Frick, 268 U.S. 
238, 45 Sup. Cr. 487 (1925). “Retroactivity, even where permissible, is not favored, 
except upon the clearest mandate.” Claridge Apartment Co. v. Commissioner, 323 U.S. 
141, 164, 65 Sup. Cr. 172, 185 (1944). In the estate taxation of trusts created, and 
insurance policies assigned, inter vivos, the important consideration is whether the 
decedent reasonably could have anticipated the exaction at the time the transfer was 
made. Hassett v. Welch, supra; Helvering v. City Bank Farmers Trust Co., 296 U.S. 
85, 56 Sup. Ct. 70 (1935). However, the question is one of degree: “. . . (R)etroactivity 
in taxation which would otherwise be so arbitrary as to be unconstitutional may escape 
such disability if it is not too great in point of time. But retroactive taxation is not so 
arbitrary and oppressive as to be unconstitutional if it is no more burdensome than the 
taxpayer should have expected it to be when he did the thing which created the tax 
liability.” Wilgard Realty Co. v. Commissioner, 127 F.2d 514, 517 (2d Cir. 1942), cert. 
denied, 317 U.S. 655, 63 Sup. Ct. 51 (1942). 

18 New York Trust Co. v. Eisner, 256 U.S. 345, 41 Sup. Ct. 506 (1921); Knowlton 
v. Moore, 178 U.S. 41, 20 Sup. Ct. 747 (1900). 

19 U.S. Const. art. I, §§ 2, 9; Chase Nat'l Bank v. United States, 278 U.S. 327, 49 
Sup. Ct. 126 (1929); accord, Heiner v. Donnan, 285 U.S. 312, 52 Sup. Ct. 358 (1932); 
May v. Heiner, 281 U.S. 238, 50 Sup. Ct. 286 (1930); Reinecke v. Northern Trust Co., 
278 US. 339, 49 Sup. Ct. 123 (1929); Nichols v. Coolidge, 274 U.S. 531, 47 Sup. Ct. 
710 (1927); Schlesinger v. Wisconsin, 270 U.S. 230, 46 Sup. Ct. 260 (1926). 


20 285 U.S. 312, 52 Sup. Ct. 358 (1932). 
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the Supreme Court repudiated the “penumbra” 2! theory of taxation which 
advocates the imposition of the estate tax in order to prevent avoidance 
schemes, even where there was no transfer of property or shifting of eco- 
nomic benefit from the decedent at his death. 

In spite of these decisions, the trend was toward the penumbra theory 
and away from the constitutional demand for a transfer.22 In Helvering 
v. City Bank Farmers Trust Co., the court said, 


“The test of validity in respect of due process of law is whether the 
means adopted are appropriate to the end. A legislative declaration 
that a status of the taxpayer’s creation shall, in the applicagion of the tax, 
be deemed the equivalent of another status falling normally within the 
scope of the taxing power if reasonably requisite to prevent evasion, 
does not take property without due process.” 78 


The court’s grounds in Helvering v. Hallock are not clear, but the general 
tenor of the opinion seems to be that the mere passing of economic benefits 
to the beneficiary at the death of the settlor is sufficiently akin to a testa- 
mentary disposition to invoke the estate tax.24 Helvering v. Bullard further 
undermined the doctrine of Heiner v. Donnan. The court there said, 
“... [S]ince Congress may lay an excise upon gifts it is of no significance 
that exaction is denominated an estate tax or is found in a statute purporting 
to levy an estate tax.” 25 The applicability of these precedents involving 
trusts to cases where there has been an absolute inter vivos disposition of 
life insurance policies is subject to two distinctions. First, in the Bullard, 
City Bank, and Hallock cases, the decedents had retained some rights, how- 
ever remote, in the trusts. Secondly, many of the trust cases were decided 
before the advent of the gift tax, and the transfer concept was strained to 
include them in order that the transactions should not completely escape 
taxation.”® 

In the insurance decisions, the courts have approved of both the pre- 
mium payment and incidents of ownership tests as sound in theory. To 
the extent that insurance proceeds are like other property, the propriety 
of applying the incidents of ownership test is clear. To the extent that the 
proceeds are unlike other property in that they suddenly spring into being 


21. |. (T)he law allows a penumbra to be embraced that goes beyond the outline 
of its object in order that the object may be secured.” Justice Holmes dissenting in 
Schlesinger v. Wisconsin, 270 U.S. 230, 241, 46 Sup. Ct. 260, 262 (1926). 


22 CLARK, TAXATION OF Lire INSURANCE AND ANNUITIES 135 (1941). 


23296 U.S. 85, 90, 56 Sup. Ct. 70, 73 (1935). The case involved a trust in which 
the settlor reserved a power exercisable only with the consent of an adverse party. 


24 309 U.S. 106, 60 Sup. Ct. 444 (1940). See Note, 34 In. L. Rev. 867, 869 (1940). 
25 303 US. 297, 301, 58 Sup. Cr. 565 (1938). 
26 CLARK, Op. cit. supra note 22, at 137. 
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upon the death of the insured, their inclusion in the gross estate is made to 
depend upon whether the decedent was responsible for their sudden ap- 
pearance by paying the premiums. 

While the court in Chase Nat’l Bank v. United States ®* held only that 
retention of the right to change the beneficiary of a policy was a sufficient 
incident of ownership to justify an estate tax on the proceeds, the language 
of the opinion suggests that the incidents of ownership test is the only 
constitutional criterion: 


“Tt is the transfer, which is a concomitant of the criteria laid down by 
the statute for imposing the tax, which is the subject of the tax.” 78 


This position was reaffirmed by a host of subsequent cases.2® Where the 
premium payment test was applied in the pre-1939 decisions the case in- 
variably involved a fact situation where the insured had also retained inci- 
dents of ownership.*° 

Then, in 1939, the Court of Claims handed down its first opinion in 
the much-denounced case of Bailey v. United States.8 The decedent had 
retained no incidents of ownership but had continued to pay premiums on 
policies assigned to the beneficiary. The court accepted the government’s 
argument that life insurance is essentially testamentary in character and 
could be taxed as a substitute for a testamentary disposition: 


“Whatever may be the right of the beneficiaries under assignments, 
there is not a complete transmission of the net proceeds of the face 
amount of the policy or an absolute right to the possession and enjoy- 
ment thereof during the lifetime of the insured. His death, coupled 
with the payment of premiums, is the indispensable event giving rise to 
or enlarging the enjoyment of valuable property rights not theretofore 
possessed or enjoyed. There was, therefore, we think, a sufficient trans- 
fer by the decedent’s death of an enlarged enjoyment of economic 
benefits by the beneficiary to justify the imposition of the tax... .” %? 


27278 U.S. 327, 49 Sup. Ct. 126 (1929). 

28 Td. at 339, 49 Sup. Ct. at 129. 

29 F.g., Walker v. United States, 83 F.2d 103 (8th Cir. 1936); Helburn v. Ballard, 
85 F.2d 613 (6th Cir. 1936); Helvering v. Parker, 84 F.2d 838 (8th Cir. 1936). 

80 F.g., Walker v. United States, 83 F.2d 103 (8th Cir. 1936) where the decedent 
retained the right to change the beneficiaries in the policies involved. The premium 
payment test was applied. However, in other policies the decedent had paid the 
premiums but retained no incidents; these policies were mot included. Similarly, until 
the Kobl case there was no decision precisely on the constitutionality of section 404 of 
the 1942 Act. See 1 CCH Fen. Est. & Girr Tax Rep. 9 1670.23, 1675.571. 

3189 Cr. Cl. 364, 27 F. Supp. 617 (1939). “. .. (A) monument of judicial un- 
certainty.” Schlesinger, Taxes and Insurance: A Suggested Solution to the Uncertain 
Cost of Dying, 55 Harv. L. Rev. 226, 236 (1941). 

82 Bailey v. United States, 89 Ct. Cl. 364, 376, 27 F. Supp. 617, 622 (1939). Later, 
the court found that the premiums had been paid by the beneficiary and the proceeds 
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The proponents of the premium payment test contend that since life 
insurance is essentially testamentary in nature, the assignment of the policy 
is necessarily a substitute for a testamentary disposition: 


“An absolute assignment of such a policy, even where there is no 
possibility of reverter to the assured, does not destroy the essential testa- 
mentary quality of the transaction. ... [T]he test of constitutional taxa- 
bility is not whether there has been in the strict sense a ‘transfer’ but 
whether the death has brought into being or ripened for the survivor 
property rights of such character as to make appropriate the imposition 
of a tax on that result.” 38 


Even in the Chase Nat’l Bank case,®* regarded as the generating source of 
the incidents of ownership test, the court indicated the importance of 
premium payments: 


“Obviously, the word ‘transfer’ in the statute, or the privilege which 
may constitutionally be taxed, cannot be taken in such a restricted 
sense as to refer only to the passing of a particular item of property 
directly from the decedent to the transferee. It must, we think, at 
least include the transfer of property procured through expenditures 
by the decedent with the purpose, effected at his death, of having it pass 
to another. . . . Termination of the power of control at the time of 
death inures to the benefit of him who owns the property subject to 
the power and thus brings about, at death, the completion of that shift- 
ing of the economic benefits of property which is the real subject of 
the tax.” * 


The critics of the premium payment test reply that, conceding that 
the estate tax need not be measured by the value of the testamentary trans- 
fer, it must nevertheless be imposed on a testamentary transfer and it is 
manifest that a transfer cannot exist independently of the property which 
is transferred.3* Even though an economic benefit springs into being at the 
insured’s death, it is created, not transferred, then.8? The decedent’s death 
merely determines when the beneficiary shall receive the proceeds; especially 
where the beneficiary pays the premiums after the assignment, there is 


were not, therefore, includible in the insured’s gross estate. Bailey v. United States, 89 
Ct. Cl. 364, 30 F. Supp. 184 (1939). Then, after the Supreme Court’s decision in the 
Hallock case, the court reinstated its original decision on the ground that the decedent 
had retained the possibility of a reversion if the beneficiary predeceased him. Bailey 
v. United States, 90 Ct. Cl. 644, 31 F. Supp. 778 (1940). Thus, the original decision as 
to the constitutionality of the premium payment test stood unaffected. 

33 Colonial Trust Co. v. Kraemer, 63 F. Supp. 866, 873 (D. Conn. 1945). 

34278 U.S. 327, 49 Sup. Ct. 126 (1929). 

85 Jd. at 337, 338, 49 Sup. Ct. at 128, 129. 

36 Lowndes, Constitutionality of the Federal Estate Tax, 20 Va. L. Rev. 141 (1933). 
37 And a tax on that creation is a direct tax. Note, 38 Micu. L. Rev. 271 (1939). 
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nothing sufficiently akin to a testamentary disposition to justify the tax.°8 
The pertinent question is whether the transfer is testamentary in character 
and this depends on the method of disposition rather than the nature of 
the property.®® 

Assuming that in any given life insurance situation only the insurance 
sections of the Code were intended to be applied, to the exclusion of the 
contemplation of death section,‘ transfer to take effect in possession or 
enjoyment at or after death section,*! and gift tax provisions,*? how can the 
conflict between these two views of the character of life insurance be 
constitutionally resolved? 

Both the incidents of ownership and premium payment tests, although 
based on sound tax theory, have produced inconsistent results when one 
test has been applied to the exclusion of the other. One writer has attributed 
the confusion in the estate tax treatment of life insurance to the “funda- 
mental fallacy” that the whole proceeds must be treated as an indivisible 
unit, the necessity and justification of splitting the proceeds into two parts 
and applying to each a separate criterion of taxability having gone un- 


38 Note, 34 Int. L. Rev. 867 (1940). 


39 Yohlin, Life Insurance Planning Under the New Revenue Code, 1955 Ins. L.J. 7, 
19. 

In this regard, it is interesting to note that none of the minority members of the 
House Ways and Means Committee took exception to the change made in section 2037 
of the 1954 Code which allows proceeds of a trust measured by the settlor’s life to 
escape the estate tax. H.R. Rep. No. 1337, 83d Cong., 2d Sess. (1954). 


40 Section 2035 of the 1954 Code includes in the gross estate the value of property 
transferred in contemplation of death within 3 years of the decedent’s death. The 
argument that life insurance is essentially motivated by the thought of death is em- 
braced within the penumbra theory and must be conceded to be true at least to the 
extent that the insured expects eventually to die. The courts, however, have taken a 
narrower definition of transfers in contemplation of death, requiring something more 
than the mere universal expectation of death. United States v. Wells, 283 U.S. 102, 51 
Sup. Cr. 446 (1931). That the insured may have other motives in acquiring and assigning 
the insurance is obvious. He may desire to protect the beneficiaries from their creditors, 
or confer on them immediately the benefits of ownership of the policy, such as the right 
to use the policy as security for loans. He may make the gift of insurance with the 
motive of providing protection for his family after his death so as to permit him to 
spend freely during his life. In any case, that the assignment was in contemplation of 
death cannot be conclusively presumed. Heiner v. Donnan, 285 U.S. 312, 52 Sup. Ct. 
358 (1932); Schlesinger v. Wisconsin, 270 U.S. 230, 46 Sup. Ct. 260 (1926). 

41 Section 2037 of the 1954 Code includes in the gross estate the value of property 
transferred inter vivos but not intended to take effect in possession or enjoyment until 
the decedent’s death or after. The government has argued that in the assignment of life 
insurance policies there is such a transfer as to the excess of the face amount of the 
policy over the cash surrender value at the time of the assignment, but the contention 
has been rejected as lacking merit. Estate of Mitchell v. Commissioner, 37 B.T.A. 1 
(1938). 

42:Qne commentator has observed that the life insurance provisions of the Code 
were never intended by Congress to impose a deferred gift tax, as inferred by the 
decision in Helvering v. Bullard, 303 U.S. 297, 58 Sup. Ct. 565 (1938). Crark, op. cit. 
supra note 22, at 141. 
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noticed.** The justification for the incidents of ownership test extends only 
to the value of the insured’s interest in the policy, which is best represented 
by the cash surrender value.*# The incidents test cannot logically be applied 
to the excess of the proceeds over the cash surrender value because prior 
to death neither the decedent nor anyone else owned the excess.*® As to 
that excess, the economic source theory of estate taxation, as expressed in 
the premium payment test, should be applied to determine if, and what 
proportion of, the excess is includible in the gross estate.** The insured, to 
the extent that he paid the premiums, was financially responsible for the 
proceeds becoming payable; although the excess could never come into 
his hands, it was the payment primarily bargained for by him and repre- 
sents the risk incurred by the insurer in consideration of the premium pay- 
ments, *7 

Thus, if the decedent assigned the policy and paid no further premiums 
but retained incidents of ownership until his death, the cash surrender value 
immediately prior to his death would be included in the gross estate, in 
addition to a portion of the excess of the face amount over the cash sur- 
render value immediately prior to death in the same ratio as the premiums 
paid by the decedent bore to the total premiums paid. If the decedent 
retained no incidents of ownership after the assignment, as in the Kohl 
case, the cash surrender value at the date of death would be excluded, and 
the premium payment test again applied to the excess. 

This solution was first proposed fifteen years ago,*® and it is difficult 
to see why it has not been more seriously considered to date. It would treat 
life insurance the same as other property to the extent that it is the same, 
and would treat it differently, by a criterion adapted to its peculiarities, to 
the extent that it is peculiar. Perhaps the most desirable consequence of 
such a solution would be the removal of the insurance provisions of the 


43 Schlesinger, supra note 31, at 250. 

44 1d. at 249. However, it is well recognized that the cash surrender value is not 
the only factor entering into the valuation of the policy at the time of transfer. Guggen- 
heim v. Rasquin, 312 U.S. 254, 61 Sup. Ct. 507 (1941); Arthur A. Frank, P-H 1944 T.C. 
Mem. Dec. 4 44,360. 

45 Another writer recommends completely excluding from the gross estate the 
portion of the proceeds known as the “investment element,” including accumulated 
interest. He points out that the irrevocable transferee has the power to deal with the 
policy exclusively for his own benefit. Such an outstanding general power of appoint- 
ment under an inter vivos transfer will eliminate the tax under section 2037 of the 1954 
Code even if the transferor possesses a reversionary interest, but section 2042 has no 
analagous exception. Trachtman, Estate and Gift Tax Changes, 94 Trusts & Estates 
104 (1955). 

46 Schlesinger, supra note 31, at 250. 

47 But cf. Reinecke v. Northern Trust Co., 278 U.S. 339, 49 Sup. Ct. 123 (1929), 
which held that the mere passing of enjoyment of property at the decedent’s death 
did not warrant the imposition of an estate tax if the decedent had no control over or 
interest in the property at his death. 

48 Schlesinger, supra note 31. 
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estate tax from the politically-motivated debates of the congressional arena 
and the resulting stability in this branch of the revenue system. 


Bruce N. JAcoBson 


MORTGAGES—Construction of Statute of Limitations Barring Fore- 
closure of Lien. (Illinois) 


The plaintiff contracted in March of 1954 to sell a certain tract of land 
in Cook County to the defendant. The abstract showed an unreleased trust 
deed on each of the two lots comprising the tract. Each trust deed was 
given to secure a note dated January 8, 1930, due on or before three years 
after date. The defendant refused to accept title to the premises because 
of the existance of these unreleased trust deeds. The plaintiff, vendor, sued 
for specific performance of the land contract asserting that the trust deeds 
were no longer a lien on the land because section 11b of the Limitations 
Act! rendered them null and void. Section 11b provides, among other 
things, for a twenty-year limitation on the lien of every mortgage, trust 
deed in the nature of a mortgage, and vendor’s lien. This twenty-year 
period begins to run after the due date of the last payment, when that date 
appears on the face or can be ascertained from the terms of such instrument. 
Under section 11b, the lien may be extended for intervals of ten years by 
the recording of an extension agreement or affidavit by the mortgagee.” 


1Itt. Rev. Srat. c. 83, § 11b (1953). 

2Section 11b provides: “(a) The lien of every mortgage, trust deed in the nature 
of a mortgage, and vendor’s lien, the due date of which is stated upon the face, or 
ascertainable from the written terms thereof . . . which has not ceased by limitation 
before the effective date of this Amendatory Act, shall cease by limitation after the 
expiration of twenty years from the time the last payment on such mortgage, trust deed 
in the nature of a mortgage, or vendor’s lien became or becomes due upon its face and 
according to its written terms, unless . . . the owner or trustee of such trust deed in the 
nature of a mortgage either 

“(1) Before the effective date of this Amendatory Act, and within such twenty 
year period has filed . . . an extension agreement... ; or. 

“(2) After the effective date of this Amendatory Act, and within such twenty 
year period or within one year after the effective date of this Amendatory Act, provided 
the above mentioned due date of the instrument was more than nineteen years before 
the effective date of this Amendatory Act, files... either (1) an affidavit executed by 
himself or by some person on his behalf, stating the amount or amounts claimed to be 
unpaid on the indebtedness secured by such mortgage, trust deed . . .; or (2) an ex- 
tension agreement executed as hereinafter provided... . 

“The filing for record of an affidavit provided for by this section, within such 
twenty or thirty year period or one year period, as the case may be, shall extend the 
lien for a period of ten years after the date on which such lien would cease if neither 
an affidavit or extension agreement were filed... . 

“The filing for record of an extension agreement within such twenty or thirty 
year period .. . shall extend the lien for ten years from the date the final payment be- 
comes due under such extension agreement, and no more... .” 
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The trust deeds in the instant case came within the statute and no extension 
agreements or affidavits were filed. The defendant moved to dismiss the 
complaint on the ground that section 11b of the Limitations Act was not 
sufficient to remove the lien of the trust deeds. The trial court dismissed 
the suit. On appeal, held: Reversed. The lien of the trust deeds had ceased 
to be operative before the contract was executed and the title was thus 
merchantable. Livingston v. Meyers, 6 Ill. 2d 325, 129 N.E.2d 12 (1955). 

Section 11b was passed in 1941 to aid in determining the effect of 
unreleased mortgages and trust deeds as liens upon land. Prior to the adopt- 
ion of section 11b, many properties in Illinois had become encumbered by 
unreleased mortgages and trust deeds. Removing these liens was costly and 
time consuming. Many properties lay vacant and unproductive because the 
title to them was not merchantable. An analysis of prior attempted solutions 
of this problem would seem important in determining the effect of section 
11b in the instant case. 

In 1872 the Illinois legislature enacted section 11 of the Limitations 
Act, providing: “No person shall commence an action or make a sale to 
foreclose any mortgage or deed of trust in the nature of a mortgage, unless 
within ten years after the right of action or right to make such sale ac- 
crues.”* On its face, this section would appear to bar any foreclosure 
after the lapse of ten years from the date of the original debt was due. 
However, in Kraft v. Holzmann,’ the court, in referring to section 11, laid 
down the rule that the debt was the principal thing and that until the debt 
was barred the mortgage could be foreclosed. To determine when the 
debt itself was barred, it was necessary to look at section 16 of the Limita- 
tions Act,® which requires that actions on promissory notes be brought 
within ten years after the cause of action accrued. Section 16 further pro- 
vides that if there is a part payment or extension of the note within or after 
the ten years, then the statute is tolled.” Also, section 18 of the Limitations 
Act ® provides for a tolling of the statutory period if the debtor is out of the 


3 The notes secured by the trust deeds in the instant case were due on or before 
January 8, 1933 so the twenty year period ended on January 8, 1953, more than a year 
before the execution of the contract for the sale of the real estate in question. 

*Tiy. Rev. Srat. c. 83, § 11 (1953). 

5206 Ill. 548, 549-50, 69 N.E.2d 574 (1903). The court said, “We have repeatedly 
held in such cases that the debt is the principal thing, and the mortgage or trust deed 
but an incident thereto; .. . and that the mortgage will not be barred until the debt is 
barred.” In the Kraft case there was an agreement extending the note, but it was not 
recorded. The court held that the note was still not barred, and there could, therefore, 
still be a foreclosure on the mortgage securing it, even as against a subsequent purchaser 
who had no knowledge of the extension agreement. In Murray v. Emery, 187 Ill. 408, 
58 N.E. 327 (1900), a twenty-five year old mortgage was foreclosed against the current 
owner who was a bona fide purchaser for value without actual knowledge, because the 
debt had never been barred. 

®Tiy. Rev. Strat. c. 83, § 16 (1953). 

TSee note 6 supra. 

8 Tix. Rev. Start. c. 83, § 18 (1953). 
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state. These acts of part payment, or absence of the debtor, could keep 
the debt alive indefinitely and allow foreclosure of a forty- or fifty-year old 
mortgage. It can be seen that under the rule of Kraft v. Holzmann, section 
11 had no effect in cutting off the lien of a mortgage as long as the debt 
was kept alive. As a corollary to the Kraft case, the court held that when 
the debt was barred section 11 was applicable and the mortgage could not 
be foreclosed.® 

The first attempt to remedy this situation was made in 1915. At that 
time section 11% was passed, but it applies only to mortgages or trust deeds 
then of record, so its effect today is slight.!® 

In 1935, section 11a was added to the statute. This section required 
the recording of a formal extension agreement to preserve the lien." This 
section was quickly repealed by section 11b.!? 

In the instant case, the defendant contended that the rule of the Kraft 
case should require that the limitation period of section 11b be tolled as was 
that of section 11, by such acts as the debtor’s absence from the state. To 
give the statute this interpretation would reduce its effectiveness in freeing 
land from the liens of unreleased trust deeds and mortgages. Also, it would 
mean that no practical change had been made to the former law. Such a 
restricted interpretation of section 11b would not seem to be warranted 
by previous cases interpreting the statute. In McCarthy v. Lowenthal,'* it 
was contended that section 11b repealed section 11 by implication, so that 
even if the debt was barred, the lien still continued for twenty years. The 
court held that section 11 was not repealed, and consequently, if the debt 
was barred under section 11, the lien was also barred. The McCarthy case 
also appears to recognize that while section 11 prevents foreclosure only 
when the debt is barred, section 11b sets up a limitation period to bar the 
lien itself, regardless of whether the debt is barred. The court recognized 
this modification of the Kraft v. Holzmann rule when it said, 


® Markus v. Chicago Title and Trust Co., 373 Ill. 557, 27 N.E.2d 463 (1940); Pol- 
lock v. Maison, 41 Ill. 516 (1866). 

10 Tut. Rev. Stat. c. 83, § 11% (1953). This section provides that the lien of any 
mortgage or trust deed of record at the time the act takes effect, where more than 
twenty years have elapsed from and after the time the indebtedness secured is due on its 
face, shall have ceased to be effective by limitation unless an extension agreement is 
recorded within five years from the time the act goes into effect. 

11 Act approved May 10, 1935. L.1935, p. 951. Section 11a applied only to mort- 
gages and trust deeds in which the due date could be ascertained from the face of the 
instrument. Also, the only method of extending the lien under this section was by 
recording an extension agreement. 

12See note 1 supra. Section 11b was the first section which allowed extension of 
the lien by recording of an affidavit by the mortgagee. Section 1la only allowed a 
recording of an extension agreement which had to be executed by both parties. The 
affidavit can of course be executed by the mortgagee alone. 

13 327 Ill. App. 166, 63 N.E.2d 666 (1st Dist. 1953). 
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“The legislature apparently sought to modify the rule in Kraft v. Holz- 
mann, by enacting in 1935 section 11a of chapter 83... . That section 
was expressly repealed in 1941 by 11b. ... Under the Kraft v. Holz- 
mann case, the lien of the trust deed, etc., was kept alive as long as the 
indebtedness secured thereby was continued in force, without the neces- 
sity of any recording of the extension agreement. The purpose of sec- 
tion 11b is to set a limit beyond which unrecorded extensions do not 
have that effect.” 14 


Later cases have reaffirmed this theory.’ 

Since the legislature intended section 11b to modify the rule of the 
Kraft case, and apply only to the lien, there would seem to be no reason 
for holding section 11b to be tolled by the acts which toll section 11. Section 
11b is distinct from the other sections of the Limitations Act in that it 
operates to bar a lien on land, while the other sections operate to bar a cause 
of action against a person. 

The mortgagee is not unduly burdened by being forced to comply 
with section 11b to keep his lien alive longer than twenty years. If the 
mortgagor is out of the state, the mortgage can still be foreclosed.1® Also, 
such absence does not prevent the mortgagee from filing an affidavit which 
would preserve his lien. In the event the mortgagee is an infant, mentally ill, 
or in prison, the security interest can be protected by the filing of an affidavit 
by a guardian, conservator, or authorized agent. 

One important qualification which the Illinois court has imposed on 
section 11b is illustrated in the case of Zyks v. Bowen." The court there 
held that as between the original parties, a suit to foreclose was not barred 
because of the running of the period set forth in section 11b. Section 11b 
was felt to apply only when a foreclosure was attempted against a third 
party.1§ 

In construing the statute in the manner in which it did, the Illinois 
court appears to have offered a solution to the problem of unreleased mort- 
gages and trust deeds without unduly prejudicing the mortgage holder. 


147d. at 169, 63 N.E.2d at 667. 

15 Zyks v. Bowen, 351 Ill. App. 491, 115 N.E.2d 577 (1st Dist. 1953); Stopper v. 
Gary Wheaton Bank, 337 Ill. App. 294, 85 N.E.2d 863 (1st Dist. 1948). 

16 Tr. Rev. Stat. c. 110, § 14 (1953). 

17351 ll. App. 491, 115 N.E.2d 577 (1st Dist. 1953). 

18“After a careful examination of the Illinois authorities we are of the opinion 
that, as between the parties here (the original parties to the trust deed), the lien of the 
mortgage was preserved by the written extension agreement even though unrecorded. Id. 
at 493-4, 115 N.E.2d at 578. “The purpose of the Amendatory Act, section 11b as we 
view it, was to modify that portion of the holding in the Kraft case which held that 
the recording of extensions was not required as to subsequent encumbrancers and 
purchasers. The doctrine of Kraft v. Holzmann, except as far as it pertains to subse- 
quent purchasers or encumbrancers, remains the law of this State... .” Id. at 495, 115 
N.E.2d at 579. 
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The case would seem to be of special importance in the field of title exami- 
nation. 
Rosert M. Cusertson, Jr. 


NEGLIGENCE—Child Permitted to Sue Parent for Wilful and Wanton 
Misconduct. (Illinois) 


Defendant Matsoukas was driving his automobile with his wife and two 
minor children. A collision occurred which resulted in the death of the wife 
and daughter and severe injury to the son. The administrator of the de- 
cedents’ estates sued Matsoukas under the Wrongful Death Act.! The son 
also sued Matsoukas, by the administrator as next friend, alleging wilful and 
wanton misconduct. Dismissal of both actions was affirmed by the appellate 
court. The wrongful death suit was dismissed on the ground that no such 
action could be sustained where the defendant ‘was a statutory beneficiary 
of the amount to be recovered. The son’s action was dismissed on the 
ground that public policy forbids a minor child to sue its parent. On 
appeal, held: Reversed and remanded. The wrongful death action is not 
barred by the defendant-beneficiary’s negligence. Defendant is merely 
precluded from sharing in the recovery.? A minor child may sue its parent 
for wilful and wanton misconduct. Nudd v. Matsoukas, 7 Ill. 2d 608, 131 
N.E.2d 525 (1956). 

The old Illinois doctrine was that the contributory negligence of one 
beneficiary barred all recovery under the Wrongful Death Act. The early 
cases gave no reason other than an almost unspoken feeling that one should 
not profit from his own wrong.? A 1913 case based the result solely on 
stare decisis.* In 1923 still another reason occurred to the court — the theory 
that the judgment was indivisible.5 This had been a common-law rule under 
which a judgment against several defendants, found erroneous as to one, 
could only be vacated or reversed as to all.° This rule was read into the 
Wrongful Death Act. There was but one cause of action, therefore the 
jury was not to assess separate damages. All beneficiaries took their share 
from one gross recovery. Since this meant that a negligent beneficiary would 


1Ipx, Rev. Srat. c. 70 (1955). The act creates a new cause of action, brought by 
the administrator, to recover for pecuniary loss suffered by the spouse and next of kin 
as a result of decedent’s death. Damages pass to the spouse and next of kin as personalty 
is distributed under the laws of intestacy. The decedent’s contributory negligence bars 
all recovery. 

2 The 1955 amendment to section 2 of the Wrongful Death Act now compels the 
same result for all actions brought after the effective date of the amendment. 

3 Tllinois Cent. R.R. v. Warriner, 229 Ill. 91, 82 N.E. 246 (1907). 

4 Ohnesorge v. Chicago Ry., 259 Ill. 424, 102 N.E. 819 (1913). 

5 Hazel v. Hoopeston-Danville Motor Bus Co., 310 Ill. 38, 141 N.E. 392 (1923). 

6 Chmielewski v. Marich, 2 Ill. 2d 568, 119 N.E.2d 247 (1954). 
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profit from his own wrong, the neatly “logical” result was that negligence 
of one beneficiary barred the entire action. 

Two decisions undermined the old doctrine. The indivisible judgment 
rule was abrogated in 1935 through interpretation of section 4 of the 1934 
Civil Practice Act.? The instant case terms the indivisibility rule “ficti- 
tious.” However, the old doctrine was really shattered in 1955 when Brad- 
ley v. Fox® held that the administrator of a wife murdered by her husband 
could sue the husband under the act. Both Bradley and the instant case 
prohibit the negligent beneficiary from sharing in the recovery. Thus the 
only remaining objection to departing from the old doctrine was laid at 
rest.° 

The doctrine that a minor child could not sue its parent in tort was 
first announced in 1891 in Hewlett v. George, a Mississippi case. An 
Illinois appellate court followed suit in 1895.1! One defense of parental 
immunity has been the fear of fraud or collusion where another defendant, 
such as a liability insurer, was involved. A recent Washington case rejected 
this as simply an unwarranted admission that the courts could not do justice 
and should not even try.!2 However, the main reason offered has always 
been that actions between parent and child would disturb domestic tran- 
quility. Nevertheless, it has always been permissable for a child to sue its 
parent for breach of contract or harm to property rights. Why domestic 
harmony is disturbed by an action for negligence, but not by a suit for 
breach of trust has never been explained.1® A North Carolina judge sought 


7 Minnis v. Friend, 360 Ill. 328, 196 N.E. 191 (1935). 

87 Tll. 2d 106, 129 N.E.2d 699 (1955). 

® The kind of analysis involved in one other case made rejection of the old doctrine 
much easier. The case held that a wife’s administrator could bring a death action 
against the husband’s executor whether a husband-wife immunity would have precluded 
a living wife’s suit or not. The action was derived, not from the decedent’s person, 
but from the tortious act; therefore, it was unaffected by personal disabilities. Welch 
v. Davis, 410 Ill. 130, 101 N.E.2d 547 (1951). If the death act thus ignored personal 
disabilities, it took but one more step to say that the action was unaffected by the 
negligent conduct of the beneficiaries. 

1068 Miss. 703, 9 So. 885 (1891). Parental immunity was not a common-law doc- 
trine, and it is doubtful that England would follow it. Prosser, THE Law or Torts § 
101 (2d ed. 1955). 

1 Foley v. Foley, 61 Ill. App. 577 (2d Dist. 1895). if 

12 Borst v. Borst, 41 Wash. 2d 642, 251 P.2d 149 (1952). An explanation for the 
rule was an analogy to the common-law husband-wife immunity. This seems erroneous 
since at common law the marital and parental relationships were not the same at all. 
Husband and wife were one; the parent and child were separate persons. The wife’s 
property was her husband’s; the child’s was his own. The wife could not sue or be 
sued; the child could. Prosser, THE Law or Torts § 101 (2d ed. 1955). Still another 
reason for the immunity was the fear of depletion of the “family exchequer,” which 
was supposed to benefit all the family. Leaving an injured person remediless is a high 
cost to pay just to keep the “exchequer” bulging. Dunlap v. Dunlap, 84 N.H. 352, 150 
Atl. 905 (1930). 

13 Signs v. Signs, 156 Ohio St. 566, 103 N.E.2d 743 (1952). 
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to defend the Hewlett rule by an appeal to the tablets on Mt. Sinai and the 
Fifth Commandment: “Honor thy father and thy mother. .. .” 1 The same 
judge saw parental immunity as a defense to the Communist assault on the 
sanctity of the family.15 What this line of reasoning overlooks is that when 
a child wants to sue its parent that home has probably lost all the tranquility 
that the immunity purports to preserve. In the absence of insurance, the 
suit would not arise if the parent took care of his child’s injuries. An un- 
compensated tort will not breed respect for the parent or preserve the 
sanctity of the home. Its only effect will be to encourage resentment. 
This is undoubtedly so where a mother tries to confine her daughter in an 
insane asylum, as in Hewlett v. George. Nor is there any domestic harmony 
left to preserve where a father rapes his daughter. But the immunity was 
applied even in that case by a Washington court which felt that rules of 
law were subject to no exceptions.'¢ 

A natural repugnance toward such results has led to various exceptions 
to the rule, based principally on the maxim, “the reason of the law ceasing, 
the law itself also ceases.” Some courts say that where the parent has 
liability insurance there is no immunity. Since the parent will not have to 
pay he should be glad for the child to recover, and family harmony will 
be promoted rather than weakened.’ Other courts hold that insurance 
creates no liability which otherwise would not have existed, apparently 
forgetting the original reason for the immunity.1® 

The principal case brings Illinois law under the exception that abolishes 
the immunity where the parent’s misconduct has been wilful or wanton.!® 
If there is any reason for the rule in cases of ordinary negligence, the 
reason ceases where the tort is wilful. In Oregon, a drunken parent made 
his child ride with him and proceeded to drive off a cliff. Liability was im- 
posed, since the parent, though not intending to kill the child, should have 
known what was likely to happen.2® A Georgia court found, in effect, a 
waiver of the immunity by a parent who wilfully exposed his child’s life 


14 Small v. Morrison, 185 N.C. 577, 604, 118 S.E. 12, 25 (1923); Exodus 20: 12. Re- 
torted the dissent: “The Master said, ‘Suffer little children to come unto me, and forbid 
them not...’”(!) St. Luke 18:16. 

15 Small v. Morrison, supra note 14. 

16 Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905). 

17Dunlap v. Dunlap, 84 N.H. 352, 150 Atl. 905 (1930); Lusk v. Lusk, 113 W. Va. 
17, 166 S.E. 538 (1932). 

18 Norfolk So. Ry. v. Gretakis, 162 Va. 597, 174 S.E. 841 (1934). 

19 Still other exceptions are sometimes recognized. Some courts hold that there 
is no immunity if the parent is engaged in a business at the time of the accident, as where 
a truck driver runs over his child while on duty. Borst v. Borst, 41 Wash. 2d 642, 251 
P.2d 149 (1952). Others disregard the doctrine where they find a master-servant relation 
between parent and child at the time of the accident. Dunlap v. Dunlap, 84 N.H. 352, 
150 Atl. 905 (1930). 

20 Cowgill v. Boock, 189 Ore. 282, 218 P.2d 445 (1950). 











150 LAW FORUM [Vor. 1956 


in a speeding automobile.2!_ The facts of the principal case did not require 
the court to go beyond the wilful tort exception. Still unanswered is 
whether Illinois would accept the insurance exception in an ordinary negli- 
gence case. However, since the court believes that when the reason ceases, 
the law should also cease, the doctrine of parental immunity in Illinois is 
likely to face an unpromising future. It is encouraging to see the Illinois 
court re-examine and reject old doctrines of little social value. 


ALISTER MCALISTER 


TAXATION—Notice and Hearing Before Assessment Increases. (Illinois) 


A representative action was brought by a property owner on behalf of 
himself and 1400 others to enjoin the collection of real estate taxes on the 
ground that the valuation fixed by the township assessor had been increased 
by the county supervisor of assessments without notice to the affected 
owners, and that the tax was void to the extent that it was based on this 
increased valuation. The circuit court granted the relief sought. On appeal, 
held: Reversed. The requirement of notice and hearing before every change 
of the original valuation has neither statutory nor constitutional basis. The 
requirements of due process are satisfied by the statute creating boards of 
review and thereby giving notice and opportunity for hearing to property 
owners before their assessments become final. Dietman v. Hunter, 5 Ill. 2d 
486, 126 N.E.2d 22 (1955). 

In reaching this conclusion the court at least substantially narrowed 
the former Illinois rule that once the original assessment has been consum- 
mated, due process requires that every change be preceded by notice to 
the affected owner and an opportunity to be heard. Insofar as assessments 
of real property are concerned, it clearly adopts the rule of the federal 
courts that due process requires only notice and opportunity to be heard 
at some stage of the procedure before assessment becomes conclusively 
established.2 This ruling would seem desirable. Since the property owner 
is notified by publication * of his assessment as finally determined by the 


21 Wright v. Wright, 85 Ga. App. 721, 70 S.E.2d 152 (1952). 

1Young, Taxpayers’ Remedies, 1952 U. Itt. L. Forum 248, 253-55. 

2 Central of Georgia Ry. v. Wright, 207 U.S. 127, 28 Sup. Ct. 47 (1907); Hagar 
v. Reclamation Dist. No. 108, 111 U.S. 701, 4 Sup. Ct. 663 (1883). 

3Ttu. Rev. Stat. c. 120, § 587 (1953), as amended in 1941 was interpreted to make 
publication of the assessment list mandatory, and was applicable at the time the Dietman 
case arose. People v. Jennings, 3 Ill. 2d 125, 119 N.E.2d 781 (1954); People v. Walsh, 
334 Ill. App. 519, 79 N.E.2d 852 (3d Dist. 1948). This is emphasized in the appellant’s 
brief, [Brief for Appellant, p. 22, Dietman v. Hunter, 5 Ill. 2d 486, 126 N.E.2d 22 
(1955)] but was not mentioned by the court. One month after the decision was ren- 
dered an act was approved which overruled the Jennings and Walsh cases by validating 
prior assessments not published as required by statute. Itt. Rev. Stat. c. 120, § 823 
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county supervisor, and has notice by statute of his right to a hearing 
before the board of review,‘ it is hard to see any unfairness in a doctrine 
which denies him the right to raise the same question at an earlier stage of 
the procedure. No doubt every man should have his “day in court,” but it 
is neither desirable nor necessary that he have two. There is no reason to 
suppose that the board of review is any less aware of local property values 
or less responsive to local conditions than the county supervisor would be. 
Once the assessed valuation has been published and the assessment books are 
in the hands of the county board of review, a statute® requires personal 
notice and opportunity for hearing before the assessment may be increased.® 
The owner is thus fully protected in his reliance on the published valuation. 

Not only does the rule announced meet the requirements of fairness, 
but its practical virtues are manifest. In addition to imposing the burden- 
some requirement of personal notice to each of approximately 1400 property 
owners, a contrary decision would have made it possible for each of the 
1400 owners to require a hearing before the county supervisor and a second 
hearing on the identical question before the board of review. The avoidance 
of this time consuming and unnecessary procedure seems commendable. 

The effect of this decision on real estate assessment procedure is clear. 
St. Louis Merchants’ Bridge Co. v. Eisele,' and People v. St. Louis Merchants’ 
Bridge Co.,8 which imposed the requirement of notice on a county super- 
visor who sought to increase an original assessment of real property, were 
expressly overruled. This decision also impliedly rejects the suggestion in 
several cases® that subsequent notice and opportunity to contest an in- 
crease (other than one by the board of review) is not sufficient. 

With respect to the assessment of personal property, the impact of 


(1955). As a matter of law, this change would seem to have no effect on the Dietman 
decision, as the court did not reply on the fact that publication was mandatory. Nor 
would this change seem to have any material effect on the fairness of the rule adopted. 
Publication of the assessment list is certainly customary, and the taxpayer may always 
require the county supervisor to furnish him with the amount of his assessment. ILL. 
Rev. Srat. c. 120, § 583 (1955). 

*Ity. Rev. Srat. c. 120, § 589 (4) (1955). 

5 Ibid. 

6 Language in several cases cited by the court with apparent approval would re- 
quire notice and hearing to precede action by the board of review as an essential of due 
process, irrespective of statute. People v. Shirk, 252 Ill. 95, 96 N.E. 841 (1911); Rogers 
v. Centralia Gas and Elec. Co., 283 Ill. 113, 87 N.E. 370 (1909); People v. Carney, 210 
Ill. 434, 71 N.E. 365 (1904). 

7263 Ill. 50, 104 N.E. 1013 (1914). 

8 268 Ill. 477, 109 N.E. 311 (1915). The same case was before the court twice for 
procedural reasons. The relevant statements of the court in the 1914 decision were 
actually no more than dicta. 

9 People v. Fleming, 355 Ill. 91, 188 N.E. 818 (1934); People v. Vail, 296 Ill. 61, 
129 N.E. 494 (1921); People v. Shirk, 252 Ill. 95, 96 N.E. 841 (1911). The latter two 
of these cases involved increases by boards of review, but seem to set forth the general 
proposition that notice must precede the determination to increase. 
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the decision is not so easily discovered. As mentioned above, the court 
overruled the two St. Louis Bridge cases in reaching its conclusion. The 
reason given for overruling the first decision leaves some doubt on the 
present rule as to personal property.1° That decision relied on a line of 
cases beginning with Cleghorn v. Postlewaite," all of which dealt with the 
method of assessment under which the property owner submits to the 
assessor a schedule of his property and its value. The frequently repeated 
rule of these cases is that when a taxpayer delivers such a schedule to the 
assessor and it is accepted without question by him, the valuation may not 
subsequently be changed unless the taxpayer is first given notice. Tolman 
v. Salomon? and Ayers v. Widmayer }* emphasize that this rule is predi- 
cated on a representation by the assessor that the taxpayer’s valuation is ac- 
cepted, and also the reliance of the taxpayer on that representation. In 
both cases a schedule and valuation of property was submitted to the assessor 
and altered by him at a later date without notice. In both cases, however, 
the taxpayer’s bill to enjoin collection was dismissed: in Tolman, because 
the taxpayer’s bill did not allege that his valuation was accepted by the 
assessor, and the element of representation was therefore absent; in Ayers 
because the taxpayer learned of the increase in time to object and actually 
obtained a hearing before the board of review, and there was consequently 
no reliance by him. After going through substantially the same reasoning 
as above, the court in the instant case says: 


“.. The element of reliance upon a valuation accepted by the assessor 
is absent in the assessment of real property. The real property owner 
first learns of his assessed valuation when he reads the published statutory 
notice after the supervisor of assessments has examined the assessor’s 
books and turned them over to the board of review.” 14 


From this the court concludes that the authorities relied on in the first 
St. Louis Bridge case do not justify the rule announced, as it dealt with the 
assessment of real property. 

The rule of Cleghorn v. Postlewaite requiring notice and hearing before 
increases at any stage of the personal property procedure apparently emerges 


10Fach of the St. Louis Bridge cases relied on a different line of authorities, and 
the reasons given for overruling the second decision are not relevant to the assessment 
of personal property. In the second decision the court had relied solely on cases where 
an assessment increase or original assessment was made by a board of review without 
notice. See cases in note 6 supra. This situation is quite different from an increase 
made by the county supervisor in that the board of review’s determination could be 
made at any time up to the moment that the books are returned to the county clerk, 
thereby depriving the taxpayer of amy hearing. The authorities relied on therefore did 
not justify that decision. 
11 43 Tll. 428 (1867); see Young, supra note 1. 
12191 Ill. 202, 60 N.E. 809 (1901). 
13 188 Tl. 121, 58 N.E. 956 (1900). 
14 Dietman v. Hunter, 5 Ill. 2d 486, 493, 126 N.E.2d 22, 25 (1955). 
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unscathed from the above line of reasoning. Also indicating that the rule 
retains considerable vitality is the fact that the distinction made between 
the two methods of assessment, which tends to preserve the Cleghorn rule, 
does not appear in the brief for the defendant but apparently originated 
with the court. This could be taken as an indication of at least some respect 
for the rule and the considerable number of cases that may be cited in 
support of it. 

It should be recognized, however, that the rule’s validity was not before 
the court on this occasion, and that an argument of considerable force may 
be advanced against it at some future time. In an earlier part of this decision, 
the court expressly adopts the federal rule that due process requires only 
that the owner be given notice and an opportunity to be heard at some 
stage of the proceeding before the assessment valuation becomes final. This 
is of considerable significance because although the rule has been recited in 
several previous IIlinois cases !° as dicta, none have actually based a decision 
on it, and as late as 1952 it was generally agreed that “Illinois due process” 
required a great deal more than “fourteenth amendment due process.” 16 

However, the rule announced certainly has at least prima facie appli- 
cation to the procedure by which personal property is assessed, and on 
close examination the argument of representation and reliance seems to 
lack substance. It could not be contended that the owner of real property 
would be outside the rule of the instant case and therefore constitutionally 
entitled to notice of increases before publication of his assessment merely 
because he learned from the township assessor of his original valuation and 
chose to rely on that representation. As a matter of fact, it is not unlikely 
that this is precisely the course taken by the plaintiff in the present case. 
The reliance would seem unjustified in view of the statutory provision 
that the valuation may be changed by the county supervisor 17 and those 
provisions for informing the taxpayer of his altered valuation by publica- 
tion 18 or in response to his inquiry.!® In no area of the law is any signifi- 
cance attached to a reliance without justification, and it would be difficult to 
point out any reason why the owner of personal property is any more 
entitled to rely on the original assessment than the owner of realty. It 


15 People v. Shirk, 252 Ill. 95, 96 N.E. 841 (1911) (requiring original assessment by 
board of review to be preceded by notice and hearing); People v. International Salt 
Co., 233 Ill. 223, 84 N.E. 278 (1908) (approving an original assessment by assessors with- 
out notice); People v. Carney, 210 Ill. 434, 71 N.E. 365 (1904) (requiring original 
assessment by board of review to be preceded by notice and hearing). 

16 Young, supra note 1. 

17] pL. Rev. Stat. c, 120, § 576 (1955). 

18 Jd. § 584. 
19 Jd. § 583, 
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would seem, then, that the effect of this case should not be confined to the 


procedure of assessing real property alone. 
Haro_p TENNEY 


TRADE REGULATIONS—Area Price Cut not Violative of the Antitrust 
Laws. (Federal) 


A group of ice cream manufacturers and distributors, doing business 
in the Los Angeles area, brought suit for treble damages under sections 
2(a)? and 3? of the Robinson-Patman Act against the defendant and its 
wholly-owned subsidiaries, doing business throughout the western coastal 
states. The complaint was that the defendant had committed illegal price 
discrimination by cutting its prices on all but one of its ice cream products 
in the Los Angeles area, but not elsewhere. This unjustified action, plaintiffs 
contended, resulted in damage to them. The lower court found that the 
area price cut was made in a good faith effort to meet the plaintiffs’ lower 


1“That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, where either or any of the pur- 
chases involved in such discrimination are in commerce ... , and where the effect of 
such discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefit of such discrimination, 
or with customers of either of them...” 49 Srat. 1526 (1936), 15 U.S.C. § 13 (1946). 

2“Tr shall be unlawful for any person engaged in commerce, in the course of such 
commerce, to be a party to or assist in, any transaction of sale, or contract to sell, which 
discriminates to his knowledge against competitors of the purchaser, in that, any 
discount, rebate, allowance, or advertising service charge is granted to the purchaser over 
and above any discount, rebate, allowance, or advertising service charge available at the 
time of such transaction to said competitors in respect of a sale of goods of like grade, 
quality, and quantity; to sell, or contract to sell, goods in any part of the United States 
at prices lower than those exacted by said person elsewhere in the United States for the 
purpose of destroying competition, or eliminating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at unreasonably low prices for the purpose 
of destroying competition or eliminating a competitor.” 49 Srat. 1528 (1936), 15 U.S.C. 
§ 13a (1946). 

The lower court in Balian Ice Cream Co. v. Arden Farms Co., 94 F. Supp. 796 
(S.D. Cal. 1950), had sustained the complaint based on § 3, and upheld its constitution- 
ality in F.& A. Ice Cream Co. v. Arden Farms Co., 98 F. Supp. 180 (S.D. Cal. 1951). 
However, there is considerable doubt about the availability of § 3 to private parties as 
a basis for damages. The argument is that: Section 4 of the Clayton Act [38 Srar. 
730 (1914), 15 U.S.C. §§ 12-27, 29 U.S.C. § 52 (1946)] is the only authorization for 
private treble damage suits. Only § 1 of the Robinson-Patman Act is amendatory of 
the Clayton Act. Consequently, violation of § 3 of the Robinson-Patman Act is not 
a violation of the Clayton Act, and thus, there can be no treble damage suits for viola- 
tion of § 3 of the Robinson-Patman Act. This argument, and collected cases supporting 
it, are found in Vance v. Safeway Stores, Inc.. CCH Trave Rec. Rep. 4 68266 (D.N.M. 
Jan. 19, 1956). 

3 The defendant’s volume of business constituted 17% of the total in the Los Angeles 
area. 
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prices resulting from rebates and special concessions to individual customers 
and held that the defendant consequently was justified under section 2(b) 
of the Robinson-Patman Act. On appeal, held: Affirmed. By failing to 
show that competition had been lessened, the plaintiffs failed to make out a 
case of illegal discrimination. Furthermore, the defendants established an 
affirmative defense by proving that the price cut was made in good faith to 
meet the plaintiffs’ prices. Balian Ice Cream Co. v. Arden Farms Co., CCH 
Trave Rec. Rep. § 68186 (10th Cir. Oct. 31, 1955). 

This case is interesting for several reasons. As it was a case of first 
impression, the court was given a chance to express an economic philosophy 
in close accord with the recent Report of the Attorney General’s National 
Committee to Study the Antitrust Laws.5 Secondly, the decision came at a 
time when there was a substantial controversy about the most desirable 
economic interpretation of the Robinson-Patman Act.® Finally, the court 
was enabled to reach its conclusion by exploring the implications of defi- 
nitions of discrimination and the defense of meeting competition that had 
been suggested in some recent cases.7 

Although definitive cases had not arisen, the Robinson-Patman Act was 
considered by many to have been primarily intended, by preventing unfair 
competition, to protect individual competitors rather than the competitive 
system itself.8 In many cases, protecting the individual competitor would 
support the competitive system,® but in cases with facts analogous to those 
in the main case, a decision in favor of the individual competitors would 
be detrimental to the competitive system. A recent trend toward the so- 
called “rule of reason” in antitrust matters suggested that, given appropriate 


4“. . Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima-facie case thus made by showing that his lower price or the furnish- 
ing of services or facilities to any purchaser or purchasers was made in good faith to 
meet an equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 49 Stat. 1526 (1936), 15 U.S.C. § 13 (1946). 

5 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws 156-183 (1955). 

®See Report of the Attorney General’s National Committee to Study the Anti- 
trust Laws 156-183 (1955); Sunderland, Antitrust Developments: A New Era for Com- 
petitive Pricing, 41 A.B.A.J. 113, 185 (1955); Austin, Price DiscrIMINATION AND RE- 
LATED ProBLEMS UNDER THE RoBINSON-PATMAN Act (1952). 

7™See Moore v. Mead’s Fine Bread Co., 208 F.2d 777 (10th Cir. 1953), rev'd on 
other grounds, 348 U.S. 115, 75 Sup. Ct. 148 (1954) (illegal discrimination); Standard 
Oil Co. of Ind. v. FTC, 340 U.S. 231, 71 Sup. Cr. 240 (1951) (defense of meeting 
competition). 

8 See AUSTIN, Op. cit. supra note 6, at 42. 

® See, e.g.. Moore v. Mead’s Fine Bread Co., 348 U.S. 115, 75 Sup. Cr. 148 (1954); 
E. B. Muller & Co. v. FTC, 142 F.2d 511 (6th Cir. 1944); Porto Rican Am. Tobacco 
Co. v. American Tobacco Co., 30 F.2d 234 (2d Cir. 1929). As these cases illustrate, in 
instances where there are only a few small, local competitors, protecting the individuals 
from predatory price cutting by a large concern would be protecting the system in that 
it would be preventing a monopoly of the local market. 
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facts, the courts might well choose in favor of the competitive system.!° 
With this controversy as a background, the report of the Attorney General’s 
Committee, unequivocally favoring the competitive system over protecting 
the individual competitor or group of competitors, was published.1! The 
present decision, following on the heels of the Attorney General's report, 
would seem to indicate that the foregoing construction of the Robinson- 
Patman Act has gained a firm place in the antitrust laws. 

In the instant case, the court reasoned that the Robinson-Patman Act 
was not meant to prohibit all price differentials of a large concern selling 
in several states. Such a construction would prevent the large business from 
price-competing with small, local sellers, and thus, would tend to lessen 
competition.’ On the contrary, the court felt that the act should prohibit 
price differentials only when there was a substantial probability that they 
would lessen competition or tend to create a monopoly. The plaintiffs 
failed to establish that either of these results had occurred.!8 

Even if the plaintiffs had proved the existence of illegal discrimination, 
the defendant would have been justified in making the area price cut. 
Section 2(b) of the Robinson-Patman Act provides a complete affirmative 
defense.1* The defendant established this defense by proof that the price 
cut was made in good faith to meet the lower prices of the plaintiffs, its 
competitors. The defendant is not required to show that the competitor’s 
prices, which he attempted to meet, were lawful 1° or that the prices con- 


10 See Sunderland, supra note 6, at 185. 

11 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws 165, 181 (1955). 

12 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws 181 (1955): “Whatever the interpretation of the substantive price discrimination 
offense, we think that a seller’s right to meet a competitor’s prices by granting price 
differentials to some customers without reducing his prices to all must remain an es- 
sential qualification to any anti-price discrimination law. For a seller constrained by law 
to reduce prices to some only at the cost of reducing prices to all may well end by 
reducing them to none.” 

13 Proof of the existence of the price differential does not shift the burden of 
proof to the defendant to show that the difference in price did not lessen competition 
or tend to create a monopoly. This, plaintiffs, in treble damage suits and the Federal 
Trade Commission in government suits, has the burden of proving. Accord, Moore v. 
Mead’s Fine Bread Co., 208 F.2d 777 (10th Cir. 1953), rev'd on other grounds, 348 US. 
115, 75 Sup. Ct. 148 (1954); General Foods Corp., FTC Docket No. 5675, CCH Trape 
Rec. Rep. § 25069 (1954). Contra, Moss, Inc. v. FTC, 148 F.2d 378 (2d Cir. 1945). 
Furthermore, the plaintiffs must show a causal relation between the discrimination and 
its damages. Accord, AusTIN, Op. cit. supra note 6, at 44. As the defendant’s purchasers 
were not in competition among themselves, the plaintiffs were unable to make out this 
causal relation. 

14 Accord, Standard Oil Co. of Ind. v. FTC, 340 U.S. 231, 71 Sup. Ct. 240 (1951). 

15 The problem of whether good faith requires that the lower price which the 
seller purports to meet be lawful arose out of Standard Oil Co. of Ind. v. FTC, supra 
note 14. The court’s statements led some to believe that lawfulness of the competitor’s 
price would be considered a condition and. thus, an essential part of the defense. See, 
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cerned goods of like grade and quality.'® The fact that the price cut applied 
to an area rather than to individual buyers only was of no consequence.!* 
The holding clarified the confusion that had arisen from dicta in FTC v. 
A. E. Staley Mfg. Co.'8 concerning the possibility of defending an area-wide 
price cut on the basis of meeting competition. The conclusion reached by 
the court clearly upheld the competitive system. 

If one accepts competition as an economic goal, it is almost impossible 
to quarrel with the result in this case. As has been pointed out, the court 
had precedents at hand upon which to base a contrary decision. To enter 
upon a detailed legal analysis of each of the postulates of the court would 
be to miss the essential point of the decision. The case must stand or fall 
on its economic significance rather than its observance or non-observance 
of formal legal precepts. 

The long process of constructing a social philosophy out of a group 
of broad statutes forced this court to chart a path between apparently con- 
flicting statutory goals. The Sherman Act !° was aimed directly at fostering 
competition by preventing monopolies and eliminating unreasonable re- 
straints of trade. The Robinson-Patman Act, on the other hand, seeks to 
strengthen faltering competitors by prohibiting discriminatory pricing 
practices in competition. The Robinson-Patman Act thus tends to erode the 
Sherman Act goal of vigorous price competition for markets. This conflict 
has been the source of much controversy among the courts and writers.”° 
The court, in the instant case, realistically construed the Robinson-Patman 
Act in the light of the public interest. Its decision helps to provide future 


e.g., AUSTIN, Op. cit. supra note 6, at 46. However, others construed the statements to 
mean that whether the defendant knew or should have known that his competitor’s 
price was unlawful should be only one element of good faith, which is a part of de- 
fendant’s proof. See, e.g., Report of the Attorney General’s Committee to Study the 
Antitrust Laws 182 (1955). 

16 Contra, AusTIN, Op. cit. supra note 6, at 40. 

17 See note 12 supra. For contrary view, see Simon, Price Discrimination to Meet 
Competition, 1950 U. Itt. L. Forum 575. 

The sales by the defendant in the Los Angeles area were almost entirely of 
products manufactured by a subsidiary located in the area. Its prices were based upon 
its local costs. This made the problem an area problem to the defendant. Thus, the 
Los Angeles area was a unit-market in the defendant’s eyes. 

18 324 US. 746, 753, 65 Sup. Ct. 971, 975 (1945). The Supreme Court there indi- 
cated that § 2(b) of the Robinson-Patman Act emphasized “individual competitive 
situations” as within the defense of meeting competition. In FTC v. Cement Institute, 
333 US. 683, 725, 68 Sup. Ct. 793, 815 (1948), this statement was construed to mean 
that § 2(b) did not authorize a seller “to use a sales system which constantly results 
in his getting more money for like goods from some customers than he does from 
others.” In the instant case, the court recognized that competitors should be free to 
strive for local markets as well as for individual customers, when the local markets 
were not a part of a rigid price structure characteristic of a basic point system of 
delivered pricing. 

19 26 SraT. 209 (1890), 15 U.S.C. §§ 1-8 (1946). 

20 See Sunderland, supra note 6, at 185. 
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courts with a justification for weighing the facts on the basis of their actual 


effect on the competitive system. 
Joun W. Warve.Li 


WILLS—Gift of Testator’s “Personal Estate” Construed to Pass Real Estate. 
(Illinois) 


The testatrix owned a two-flat building, in one apartment of which she 
lived with her daughter, the defendant. After ordering payment of her 
debts and expenses of administration, testatrix devised and bequeathed the 
residue of her “personal estate” to the defendant, thereby excluding four 
other living children. The defendant was designated executrix and given 
power to “sell, rent, pledge, mortgage, repair, pay personal property taxes 
on, and conserve ... all personal property” of testatrix’ estate. The will 
made no mention of the real property owned by the testatrix. The building 
was the testatrix’ principal asset when the will was executed, and it consti- 
tuted the bulk of her estate at her death, eight years later. At that time 
defendant took possession of the entire building. The other children 
acquiesced, assuming that the will had passed the whole estate to her. 
Plaintiff bought the alleged interests of two such children some seven years 
later, and filed a bill for partition, alleging that he was the owner of two- 
fifths of the premises, by virtue of testatrix’ intestacy as to her real estate. 
The bill was granted. On appeal, held: Reversed and remanded. Testatrix 
intended to make a complete disposition of all her property, leaving none to 
pass by intestacy. This construction is supported not only by the state of 
her family and property when she executed the will, but also by the pre- 
sumption against partial intestacy. Moreover, the powers given the executrix 
to “rent,” “mortgage,” and “repair” are usually used in reference to real 
estate. By taking the term “personal property” to mean property owned 
by the testatrix personally all of the words of the will would be given effect. 
Caracci v. Lillard, 7 Ill. 2d 382, 130 N.E.2d 514 (1955). 

The basic rule in the construction of wills is to ascertain and give effect, 
if possible, to the intention of the testator, provided such intention contra- 
venes no rule of law or public policy.! That intention is to be found by con- 
sidering the whole will, and every word and element of the will must be 
given effect, if possible.2 This rule emphasizes the terms in which the testa- 


1Krog v. Hafka, 413 Ill. 290, 109 N.E.2d 213 (1952); In re Estate of Trager, 413 
Ill. 364, 108 N.E.2d 908 (1952); 3 RESTATEMENT, Property § 241, comment c (1940). 

2Davidson v. Davidson, 2 Ill. 2d 197, 117 N.E.2d 769 (1954); Barnhart v. Barn- 
hart, 415 Ill. 303, 114 N.E.2d 378 (1953); 1 James, IttiNots Probate LAw AND PRACTICE 
§ 43.21 (1951). In the Barnhart case, the court explained that it was seeking “. . . not 
what the testator meant to say, but rather what he meant by what he did say.” Barnhart 
v. Barnhart, supra at 313, 114 N.E.2d at 383. (Emphasis added). 
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tor has expressed his intention in the will, but it does not necessarily pre- 
clude the court from examining the testator’s language in the light of his 
circumstances at the time he executed the instrument.? To this end, extrinsic 
evidence may be admitted to aid the court in determining the meaning 
sought to be conveyed by the testator, subject to certain rules. Illinois 
courts are adamant in refusing to add any unexpressed intent to a will by 
way of reformation.* But reformation shades imperceptibly into construc- 
tion, a procedure which may accomplish substantially the same result, but in 
traditional form. Where the testator’s language is found to be an “equivoca- 
tion”—where the description of the beneficiary is equally applicable to two 
or more persons, or where the subject matter of the gift is described equivo- 
cally—the court readily admits evidence from outside of the will to resolve 
the ambiguity.> But where the proffered evidence relates to the testator’s 
intention as an independent fact, as distinguished from evidence to put the 
court into the testator’s position to infer the meaning of his language, the 
offer is generally in vain.® In the intermediate area, it is difficult to predict 


3Tllinois authority is not perfectly consistent on the admissibility of extrinsic evi- 
dence in construing a will. Kurtz v. Hibner, 55 Ill. 514 (1870), is often cited for the 
traditional view that the meaning of the will is to be gathered entirely from the written 
words of the will. But it is suggested that there is a significant distinction between 
direct statements by the testator as to what he intended, apart from what is expressed 
in statutory form, and other extrinsic evidence of what he intended by the words he 
chose in the will. The better view favors looking at any otherwise admissible evidence 
to put the construing court as closely as possible into the testator’s position, to interpret 
his language in the light of his circumstances when he executed the will. Wickizer v. 
Whitney, 364 Ill. 125, 4 N.E.2d 46 (1936); Strickland v. Strickland, 271 Ill. 614, 111 N.E. 
592 (1916). This view is favored by the vast majority of the writers and texts. 3 
RESTATEMENT, Property § 241, comment a, § 242, comment c (1940); 3 Horner, ProBaTE 
Practice AND Estates § 2197 (consol. 4th ed. 1940); 9 Wicmore, Evwence §§ 2467, 2470 
(3d ed. 1940); Wicram, Extrinsic EvipeNcE IN THE INTERPRETATION OF WiLLs 199 (5th 
ed., Sanger 1914); Warren, Interpretation of Wills—Recent Developments, 49 Harv. L. 
Rev. 689 (1936). Among the factors which our court has considered significant in deter- 
mining what the testator intended are: his education and understanding of legal terms, 
Johnson v. Askey, 190 Ill. 58, 60 N.E. 76 (1901); the nature of his property, Huff v. 
State Bank and Trust Co., 414 Ill. 111, 110 N.E.2d 449 (1953); and the circumstances of 
his family, Cahill v. Michael, 381 Ill. 395, 45 N.E.2d 657 (1943). 

*Turek v. Mahoney, 407 Ill. 476, 95 N.E.2d 330 (1950); Engelthaler v. Engelthaler, 
196 Ill. 230, 63 N.E. 669 (1902). One fundamental reason for this rule is that the bene- 
ficiary under a will is a donee, and he therefore has no equity against the heirs. In addi- 
tion, the Illinois court has stated that such relief would contravene the policy expressed 
in the statute of wills, requiring such instruments to be in writing. Engelthaler v. 
Engelthaler, supra. It is interesting to note that the legislature, in 1919, rejected an 
amendment to § 50 of the Chancery Act, Inu. Rev. Srat. c. 22, § 50 (1955), which would 
have given courts of equity express power to reform testamentary mistakes. 

5 Norton v. Jordan, 360 Ill. 419, 196 N.E. 475 (1935); Mason v. Willis, 326 Ill. App. 
481, 62 N.E.2d 135 (2d Dist. 1945) (where the court allowed parol to identify which of 
several corporations the testator meant when he left a gift to “. . . the Salvation Army 
of America,” there being five corporations with similar names, but none with exactly 
that name). 

6 By an “independent fact” we mean direct statements by the testator of his intent 
independently of the will. Such statements are properly excluded, if not executed in 
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with any certainty whether the Illinois courts will tolerate extrinsic evi- 
dence, There are various distinctions drawn between “latent” and “patent” 
ambiguities,“ which offer little help in an understanding of the present 
problem. The court has also held that where the language of the will is 
susceptible of only “one clear meaning,” extrinsic evidence is not admis- 
sible as an aid in construction, since there is no problem of construction 
in such a case.® It is submitted that this “plain meaning” rule is of little 
value in explaining the result in any given case. Generally, then, extrinsic 
evidence is admissible in the construction of wills, in order for the court to 
look upon the words chosen by the testator in the light of his circumstances 
when he selected those words. This meaning is binding upon the court, if 
discoverable. 

Occasionally, however, after this extrinsic evidence is admitted, there is 
still, to paraphrase Justice Holmes, “some play in the joints” of the will.® 
Then it is necessary to turn to the so-called canons of construction.!® These 
canons are used flexibly, in connection with the general (incomplete) 
intent which the court has extracted in the first phase of the construction 
process, to obtain an equitable result. These canons impute to the testator 
an intention where actually he had only a very hazy idea, if any, of what 
disposition he intended to make, or where he did not foresee the situation 
which happens to exist at his death.1! They are based upon the desires of 


testamentary form, since they have a tendency to compete with the instrument which 
was so executed to indicate what the testator meant to say, rather than what he meant by 
what he did say. Appleton v. Rea, 389 Ill. 222, 58 N.E.2d 854 (1945); Lydick v. Tate, 380 
Ill. 616, 44 N.E.2d 583 (1942); 3 RESTATEMENT, Property § 242, comment j (1940). 

™For a more comprehensive discussion than is possible in this article, see 3 RE- 
STATEMENT, Property § 242, comment j (1940); 1 James, ILLINoIs PropaTE LAw AND 
Practice § 43.52 (a), (b), (c) (1951). For an illustration of the flexible concept of 
“latent ambiguity,” see Krog v. Hafka, 413 Ill. 290, 109 N.E.2d 213 (1952). 

8 Ickes v. Ickes, 386 Ill. 19, 53 N.E.2d 585 (1944); Allen v. Beemer, 372 Ill. 395, 23 
N.E.2d 724 (1939). The formal requirement of the statute of wills, ILL. Rev. Srat. c. 3, 
§ 194 (1955), has been relied on to exclude information not executed in compliance with 
the legislative mandate. But the “plain meaning” rule should not be used to exclude 
evidence bearing on the meaning of the language used by the testator in the will. 
“. . . (T)he words of a document are never anything but indices to extrinsic things, 
and therefore all the extrinsic circumstances must be considered which go to make 
clear the sense of the words, that is, their association with things.” 9 Wicmore, EviDENCE 
§ 2470 (3d ed. 1940). To the objection that admitting extrinsic evidence denies the 
statutory policy that a will be written, Professor Powell answers, “Nothing is farther 
from the truth. (This policy favoring admission) merely insists that the reader of the 
required writing shall bring to its reading the best possible equipment, enabling him to 
recapture from the written words the ideas which the writer had at their selection.” 
Powell, Construction of Written Instruments, 14 Inv. L.J. 199, 232 (1939). 

® Holmes, Theory of Legal Interpretation, 12 Harv. L. Rev. 417 (1899). 

10For a detailed enumeration and analysis of these canons, see 3 JARMAN, WILLS 
c. 57 (8th ed., Jennings 1951). 

11 Judge Learned Hand has stated the process succinctly. “I have to do with a 
situation quite outside of anything which the testator had in contemplation. .. . (W)hile 
it is idle to speculate upon what he personally would have done had he been able to 
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the average testator, within the experience of the courts, but are tempered 
by certain policy considerations. Illustrative of these canons are the pre- 
sumption that a testator does not intend a partial intestacy, and the canon 
that the heir is not to be disinherited without an express devise or a strong 
showing of intent to exclude him.!* It will be noted that these two canons 
are not mutually exclusive, but, rather, exert opposing forces in the con- 
struction of any will. By themselves, they are rarely determinative of any 
construction question. Their utility lies in making complete the rudimentary 
intent discovered in the earlier phase of construction. 

By the use of these principles of construction, aided by the liberal use 
of extrinsic evidence of the testator’s circumstances when he executed the 
will, other courts have come to results essentially the same as that in the 
instant case, on comparable wording."® In most of these cases it is felt that 
certain factors have been determinative. Among these controlling facts 
have been: that the beneficiary was given the residue of the estate, or else 
the will contained no such gift, and a contrary holding would have resulted 
in a partial intestacy; 1* and that the testator had only a limited knowledge 
of English, and was unacquainted with the legal significance of his words.'® 
The present case involved a gift of the testatrix’ residuary estate, so there 
is clearly a pressure to find a complete disposition. But it must be noted 
that the takers on the failure of the gift would be related as closely in blood 
to the testatrix as was the defendant here. 

Taken alone, then, the two canons to which we referred above present 
a conflict. But the decision stands on firmer ground. The wording used, in 
its normal sense, would preclude the result reached here, were it not for 
testatrix’ apparent inability to use the words in their technical legal sense. 
The use of words like “mortgage,” “repair,” “rent,” and “devise” negate any 


look ahead, courts have always permitted themselves, within limits, to impute to testators 
an intent which they could not foresee.” Boal v. Metropolitan Museum of Art, 292 Fed. 
303, 304 (S.D.N.Y. 1923). For a plausible cy pres explanation of construction as a 
judicial process, see 2 Simes, Future INtErEsts § 309 (1936). 

12 See 3 JARMAN, Op. cit. supra note 10. 

13 F.g., Estate of Olsen, 9 Cal. App. 2d 374, 50 P.2d 70 (1st Dist. 1935); West v. 
West, 215 App. Div. 285, 213 N.Y.S. 480 (2d Dept. 1926); Gilkey v. Chambers, 146 
Tex. 355, 207 S.W.2d 70 (1947). In other cases, the testator recited in the will that 
he desired to dispose of all of his property, or words of similar import; a much clearer 
case. Wickizer v. Whitney, 364 Ill. 125, 4 N.E.2d 46 (1936); Estate of Miller, 48 Cal. 
165 (1874). 

14 F.g., Lewis v. Carver, 140 Md. 121, 117 Atl. 108 (1922); Goetter v. Berth, 99 N.J. 
Eq. 625, 133 Atl. 872 (1926). 


15Tn Gilkey v. Chambers, supra note 13, the testatrix gave “. . . all my inerst (sic) 
(in the livestock), and all of my persnal (sic) property... .” The testator in West v. 
West, supra note 13, willed “. . . all of my personal property, . . . including household 


furniture.” The added gift of the specific personalty was held to have negated any 
technical usage of the words “personal property.” As to the testator’s inability to 
understand the words he used, see Estate of Olsen, 9 Cal. App. 2d 374, 50 P.2d 70 
(1st Dist. 1935). 
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idea that she intended to use “personal property” in its technical sense. 
Therefore it becomes imperative to investigate the state of her property at 
the time she executed the will, and one finds that it consisted essentially of 
the apartment building. Looking then at the relations which obtained with 
her immediate family, it appears that defendant was the only relative upon 
whom she relied in her business dealings, and with whom she had continuing 
family contacts. Considering these factors, the decision here seems to have 
effectuated the will precisely as the testatrix intended. Balancing the im- 
portance of a certain, predictable body of law against the desirability of 
carrying out the testatrix’ intentions, the present decision is clearly sound, 
although on its face it reaches an extreme of some significance in Illinois. 


Joun C. DANIELSON 
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